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with attached affidavit and copies of eight 
documents | 


February 20, 1964 Defendant's statement of material facts 
under Rule 9 in support of defendant's , 
motion for summary judgment 


March 13, 1964 Judgment by Judge Richmond B. Keech 
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March 17, 1964 Plaintiff's statement of material facts under 
Rule 9 in support of plaintiff's motion for new 


trial or rehearing 


March 17, 1964 Plaintiff's motion to set aside proceedings 
and hold case in abeyance ! 


March 24, 1964 Order by Judge Richmond B. Keech 
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IN THE UN:iTED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DUNCAN MILLER 
Box 728 
Boulder City, Nevada, 


Plaintiff 


v. Civil Action 
No. 1066-63 


STEWART L. UDALL 
Filed April 24, 1963 


SECRETARY OF THE INTERIOR 
Washington, D. C. 


Defendant 
| 
COMPLAINT FOR JUDIC! IAL REVIEW OF AGENCY 
ACTION, FOR ¢ DECLARATORY JUDGMENT AND | 
INISUNCT! VE RELIEF 


1. Plaintiff is a citizen of che United States. Defendant is the 


Secretary of the Intericr and ts sued herein in that capacity. 

2. Jurisdiction cf this Court is founded upon Title ll, Sections 
305 and 306 of the District cf Columbia Cede, Section 10 of the Administra- 
tive Procedure Act {5 U.S.C. :009} and the Declaratory seauelase Act (28 
U.S.C. 2201 and 2202). | 

3. This action arises under the Fifth Amendment to the Constitution 
of the United States and the Mineral Leasing Act of 1920, as amended (30 
U.S.C., Sec. 181 et seq.). | 

4. Under the provisions of the Mineral Leasing Act of 1920, as 


amended, 30 U.S.C.A. 18! et seq., and pertinent regulations, the Secretary 


of the Interior is authorized to lease for oil and gas purposes public lands 
which are not within any known geological structure of a producing oil and 
gas field. When exercising such authority, the Secretary is required by 
law to issue a lease to the person first making application therefor who is 
qualified to hold a lease under ‘he Act. 

5. Plaintiff is an applicant for Federal oil and gas leases pursuant 
to the Mineral Leasing Act cf 1920, as amended, and is fully qualified under 
the pertinent law and regulations to apply for and receive such leases based 
upon his applications referred to hereafter and has been found so qualified 
by the defendant's Bureau of Land Management. 

6. Four million acres, more or less in the Arctic slope area of Alaska 
were made available for cil and gas leasing in the fall of 1958 by the Bureau 
of Land Management threugh its District Land Office at Fairbanks. During 
a simultaneous filing per:¢d applications (lease offers) were filed for these 
lands pursuant to said "leasing act'' which were broken up into leasing tracts. 
Said lease offers were filed under special conditions other than prescribed 


under 43 C.F.R. regulating the mineral leasing ''Act"'; no filing fee or advance 


rental was collected unless a lease offer was drawn first, in drawing which was 


held to select one lease offer for each tract. At the time of the drawing the 
Land Office manager explained "that from each group filing for the same land 
a winner and two alternates would be selected, and that all additional sealed 
envelopes would be returned to the offerors, also that if the number one and 


two alternates failed.te. qualify that in this event the next valid offer .qver, the 


counter would be adjudicated." 
7. As the drawing progressed some tracts only had one applica- 


tion filed and drawn, others had two or three. However, it became ap- 


, nel 
parent that for certain areas a tremendous volume of applications were 


concentrated, all filed with the same post office address, Box nél, Dallas, 


Texas. 


8. Plaintiff heard the conditions as stated by the manager's "decision"; 
for five tracts that had lease-offers drawn number 1, with two alternates 


all with the address of Box 1161, Dallas Texas. Plaintiff filed five lease 
| 
offers, numbers 022139-42 & 022198 with proper filing fee and advance 


rental in full which was collected by Fairbanks District Land Office. He 
subsequently submitted prcotes‘s against the conflicting offers filed from 


Box ll6l, Dallas, Texas. Adjadicator of District Land Office rejected said 
| 

protests. Plaintiff appealed to the Washington Bureau of Land Management 

who conducted an investigation which resulted ina "decision" over-ruling 


the District Land Office Adjudicator and which held: 


"It appears, then, that since the conflicting offerors, 
and their alternates in the drawing held for the lands 
in question, are disqualified because of the collusive 
manner in which they filed their lease offers, Duncan 
Miller is the first qualified applicant for the lands, 
Accordingly, if leases are to be issued for the lands 
in question, they must be issued to the first qualified 
applicant. Cf. C. T. Hegwer etal., 621,D. 135) 
(1955). When this decision becomes final the case’ re- 
cords will be remanded to the Manager, through the 
Bureau's Office of the Operations Supervisor at Fair- 
banks, for the issuance of such leases to Mr. Miller, 
all else being regular." | 


The Bureau's original decision was followed by a supplement which 
was directed to the alternate offerors, likewise ruling that they were dis- 
qualified. 


9. Parties in:interest from Box 1161, Dallas, made appeals from the 


Bureau's decisions. Then in decision No. A-2925l1 decided March 21, 1963, 


the Department sustained disqualification of all lease-offers filed from said 
Box 1161, Dallas, Texas, and modified Bureau's decisions to the extent that 
plaintift's offers were the first qualified and that the prior drawing be vacated 
and a new drawing held. Basis of decision vacating drawing is that 43 C.F.R. 
reg lations were not followed. 

10. For the following reasons denial of plaintiff's statutory rights pur- 
suant to Section 17 of the "leasing act'’ is erroneous, contrary to law, and 
Plainly wrorg: 

(A} Section 17 imposes a mandatory requirement upon the 
administrative officers to grant an oil and gas lease to the one 

having proper application filed found to be first qualified. Said 

Bureau of Land Management's decisions established plaintiff as 

being that one, while the consolidated appeals that were adjudi- 

cated by the Department were necessarily limited to the question 

of the disqualification of Box 1161, Dallas, Texas, offers and 

could not lawfully disturb plaintiff's confirmed statutory rights 


for leases except in favor of a specific ''party adversely affected" 


-- there are none. ''Decision" under review sustains ''Bureau's 


decisions" that there are no such parties. (See 43 C.F.R. 
221.31) Responsibility of making determination made in its 
"decision" (Paragraph 8) was the exclusive administrative 
function of the Bureau of Land Management as substituted 

in 1946 for the general Land Office founded in 1812. Depart- 
ment of the Interior officers have no authority under law to 
over-rule the Bureau under the circumstances alleged héere- 
in and there is no precedent for such action. 

(B) Outside cf the first three applications drawn no re- 
cord was kept or is there evidence of any other applicants for 
the tracts in question excepting those from Box 116l, Dallas, 
Texas, or from those who were instrumental in filing, ae who 


| 


had interest in offers from Box ll6l. Applications, if any 


other than the first three drawn, were returned unopened in 


their sealed envelopes to the applicants (Manager's decision, 
paragraph 6), it being established practice and seoteaana at 
that time for any such returned applications to become soe 
pletely dead unless action or appeal was taken within a reason- 
able time. See 43 GQ F.R. 221. 31. 

(C) Plaintiff's recognized valid applications have stood 
for years as appropriating said tracts of public domain without 
being challenged by any other valid application. Administrative 


rulings have held that failure to follow a regulation will not disturb 


any acclon on a valid application unless there 1s on fle a con~ 


‘licting valid application. The manager held the drawing ac-~ 


cording to his decision, it became a "fait accompli’. The 
only protest came from one identified with Box 1161 offers 
whch was rejected and became final since n> appeal was taken. 

(D) Vacating the drawing and allowing filing of lease-offers 
pursuant to a new drawing would allow participation of those who 
filed applications in the original opening of said lands and who 
at that time exercised their statutory rights to the maximum 
perm ‘tted by then existing Section 27 of the Mineral Leasing Act 
and regulation 43 C.F.R. 192.3. It would allow participation by 
applicants of a new vintage, and also of others who may not have 
seen qualified to apply for said lands at the time of their restora- 
t:on to the unappropriated public domain. 

‘E}) Opening of said lands to mineral leasing was done as a 
unit and any failure to follow regulations applies equally to all 
tracts involved. Said departmental decision does not specify that 
drawing will be vacated and new drawing held for plaintiff's tracts 
only. If it be so interpreted defendant's officers threaten unequal 
treatment under the laws as the ''decision" plainly found the draw- 
ing for all the tracts to have been conducted under the same pro- 


cedure. 


(F) Ex-post-facto destroying valid rights and retroactive 

application of the Mineral Leasing Act (as amended in 1960) 

which would be a result of carrying out this decision under 

judicial review has been inadvertantly overlooked. Partien- 

larly, depriving plaintiff of his established statutory rights in 

a final administrative decision without notice or right of woe 

would be denial of ''due process''". See 43 C.F.R. 221. 37. This 

has also been overlooked. | 

ll. With respect to the land embraced in plaintiff's aforesaid five 
lease offers, plaintiff is 'the person first making application fbr the lease 
who is qualified to hold a lease" within the meaning of Section|17 of the 
Mineral Leasing Act of February 25, 1920, as amended, and by reason 
thereof plaintiff has acquired a preference right to such leases as against 


those filing lease offers thereafter. The holding of a public drawing to 


select and afford priority to others filing lease offers on the said land would 


result in immediate andirreparable harm, loss, and damage to the plaintiff 


as follows: 


(A) The wrongful award of priority to another not the first 
qualified applicant will create an interested party with sufficient 
interest in the subject matter to delay the issuance of a lease to 
the plaintiff by a period of at least two years through a paanitt 
of such other party's administrative appeals to the Director of 


the Bureau of Land Management and the Secretary of the Interior, 


and thereafter to the United States District Court for the 
District of Columbia, and the United States Court of Appeals 


for the District of Columbia Circuit. Such delay will pre- 


vert the plaintiff from acquiring, enjoying and developing 


valuable properties consisting of the aforesaid five leases. 
{B) The wrongful determination by the defendants that 
another is entitled to priority and the issuance of such leases 
will cloud the title of the plaintiff thereto. 
(C) The statutory preference of the plaintiff is itself a 

valiable property right which the plaintiff will be deprived of 

hy the proposed actions of the defendants. 

The foregoing will result in the taking of the property of the plaintiff, 
and ct the use of such property, without due process of law, for which 
plair.t.{f has no adequate remedy at law and would be a violation of 43 C,F.R. 
192. 42{m} which provides, ''No lease shall be issued until final action on any 
pricr offer to lease the land'', also in violation of the principles and provi- 
sions for judicial review. 

12. The material facts alleged by the plaintiff are a matter of admini- 
strative record, knowledge of which is within the possession of the defend- 
ant and are undisputed or will be undisputed to the belief of the plaintiff. 
WHEREFORE, plaintiff prays: 

1, That process issue herein directing the defendant to answer the 


exigencies of this complaint. 


2. That the administrative decisions and records be brought up 
for review. | 

3. That the defendant's officers be enjoined from holding 2 new 
drawing for the tracts involved in plaintiff's "applications" aha from 
making said tracts available for new leasing in accordance ith ex- 
hibit "A" Ly attached hereto and made part hereof. | 

4. That the court enter a declaratory judgment herein declar- 
ing the respective rights and duties of the parties hereto. | 

5. That this court declare that oil and gas leases be teened for 
said lease offers, Serial Nos. Fairbanks 022139-42 & 022198. : 

6. For such other and further relief as the court may deem just 


and proper in the premises. 


Respectfully submitted, | 


/s/ Duncan Miller 


DUNCAN MILLER, pro se 


Box 728 


Boulder City, Nevada 


"Exhibit A" is copy of letter to Fairbanks, Alaska, District Land 
Office dated April 17, 1963, giving notice of action for judicial 


review. 


Evelyn R. Robertson et al. 
Duncan Miller 
A-~29251, Decided Mar. 21, 1963 
Fairbanks Serial No. 022139-42 
& 022198, Oil and Gas Lease Offers 


Bureau of Land Management 
District Land Office 

Box 1050 

Fairbanks, Alaska 


Gentlemen: 


NOTICE OF ACTION FOR JUDICIAL REVIEW 


This is to advise you that action for judicial review for 
captioned decision will be filed in the U. S, District Court for the 
District of Columbia, Washington, D. C. 


Under the provisions of 43 C.F. R. 192. 42(m) ''no lease 
shall be issued until final action on any prior offer to lease the land, bis 
also, it is requested that no untoward or adverse action be taken on 
said iease offers such as having a drawing pursuant to other lease 
offers or making the "tracts" involved available for new leasing. The 
foregoing is also sustained by the provisions for judicial review and the 
principles thereof. 


I feel sure you would not wish to act unlawfully and will 
appreciate your noting of the proper records and advising of any further 
preceedings or requirements on my part. 


Respectfully submitted, 


/s/ Duncan Miller 


Duncan Miller 
Box 728 
Boulder City, Nevada 


Dated: April 17, 1963 


"Exhibit A't for Complaint, Judicial Review, Department of the 
Interior Decision A-29251 


(HEADING OMITTED) Civil Action No. 1066-63 


Filed July 15, 1963 


ANSWER 


The defendant, Stewart L. Udall, Secretary of the Interior, by 


his attorney, Thos. L. McKevitt, Attorney, Department of Justice, 
for his answer says: 
First Defense 
The complaint fails to state a claim upon which relief can Be 
granted. 
Second Defense 
ut 
Defendant admits the allegations in paragraph l. 
Il 
The allegations in paragraphs 2, 3 and 4 are conclusions of law 
which require no answer. 
Ul 
With respect to the allegations in paragraph 5, defendant bdmite 
that plaintiff is an applicant for federal oil and gas leases and/has 
been issued some leases under the Mineral Leasing Act of 1920. De- 
fendant is without information sufficient to form a belief concerning 
the allegation that plaintiff was fully qualified under the savdaent law 
and regulations as far as his applications involved in this litigation 


are concerned. 


Defendant admits the allegations in the first, second and last 
sentences of paragraph 6. Defendant says that the sale described in 
the third sentence in this paragraph was held pursuant to the require- 
ments of 43 C.F.R. Part 192, as modified by the notice dated July 14, 
1958, 23 Fed. Reg. 5700. Defendant denies the allegations in para- 
graph 6 no. herein specifically admitted. 

Vv 

Defendant adm‘ts the allegations in paragraphs 7, 8 and 9, ex- 
cept defendant is without information sufficient to form a belief con~ 
cerning what plaintiff heard as alleged in the first sencence in para- 
graph 8. 

VI 


The allegations in paragraph 10 are denied, except the allegations 
§ s 


in paragraph 10/b) that “Outside of the first three applications drawn" no 


record was kept and that the applications, other than the first three drawn, 
were returned unopened to the applicants. On March 28, 1962, L. Richard 
G:trouard filed a protest against the Director's decision, alleging that he 
had filed proper offers during the simultaneous filing period for the lands 
included in plaintiff's offers and asking that his priority be recognized if 
all prior drawn offers were disqualified. 

vii 


The allegations in paragraph ll are denied. 


WHEREFORE, defendant demands that the complaint be dis- 


missed and that he be awarded his costs. 


Js/ / Thos. L. McKevitt 


Thos. L. McKevitt 
Attorney, Department of Justice 


Room 2127 
Department of Justice Building — 
Washington 25, D. C. 


Attorney for Defendant 


(CERTIFICATE OF SERVICE OMITTED) 


* 


(HEADING OMITTED) Civil Action No. 1066-63 


Filed February 20, 1964 


DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


Defendant, by his attorney, Thos. 


L. McKevitt, Attorney, Depart- 


ment of Justice, moves for summary judgment on the ground that the 
complaint fails to state a claim upon which relief can be granted. 
Filed herewith in support of this motion are the affidavit of Mr. 


Martin Ritvo and certified copies of the following documents referred 


to in that affidavit: 


Decision of the Director, Bureau of Land Management, 
dated September 21, 196l. 


Supplemental decis:on of the Director, Bureau of Land 
Management, dated March 16, i9f2. 


Appeal and "Consolidated Reasons" filed by the appli- 
cants, Robertson, et al. 


Appellee's (Miller) Opposition to Appeal, filed November 
16, 1961. 


Appellee's (Miller) Reply to Consolidated Reasons for 
Appeal, filed January 30, 1962. 


Appellee's (Miller) Supplemental Brief filed on January 
18, 1963. 


Protest filed with the Secretary on March 28, 1962, by 
Richard Girouard. 


Secretary's decision dated March 21, 1963. 


/s/ Thes. L. McKevitt 

Thos. L. McKevitt 

Attorney, Department of Justice 
Room 2127 

Department of Justice Building 
Washington, D. C. 20530 


Attorney for Defendant 


(HEADING OMITTED) Civil Action No. 1066-63 
Filed February 20, 1964 


AFFIDAVIT IN SUPPORT OF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


Martin Ritvo, being duly sworn, deposes and says that he is an 


attorney in the Office of the Solicitor, Department of the intesine: 
and that the following documents, certified copies of which are lat. 
tached relate to the administrative appeal in the case of ayeigarRes 
Robertson, et al., Duncan Miller. A-29251 (March 21, 1963): 3 
Exhibit 1. Decision of the Director of the Bureau of Land , 
Management dated September 21, 196l. | 
Exhibit 2. Supplemental decision of the Director of the 
Bureau of Land Management dated March 16, 1962. | 
Exhibit 3. Appeal and Consolidated Statement of Reasons : 
for Appeal filed by Appellants Robertson etal. : 
Exhibit 4. Appellee Miller's Opposition to Appeal. 
Exhibit 5. Appellee Miller's reply to Consolidated Reasons 
for Appeal. 
Exhibit 6. Appellee Miller's Supplemental Brief. 


Exhibit 7. Protest filed with Secretary by Richard Girouard. 


Exhibit 8. Secretary's decision dated March 21, 1963. 


/S/ Martin Ritvo 


Subscribed and sworn to before me this 20th day of February 1964. 


/S/ Mary M. McLau iia! 
Notary Public in and for 
the District of Columbia 


My commission expires February 29, 1968 


eT Beaks 

WHITSD STATES 
CYSPARTMERY OF THE TN P 
Barem of Land Managessnt 
d@asnington 25, D.C. 


sep 21 1961 


DSC ISIO“ 
3 
3 
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Decision Reversed 
C4) and Gas Lease Offers xe jocted 


Mr. Dancan Miller has appealed from a decision dated May 29, 1959, 
which diemiseed his pretest against the issuance of of] and gas leases 
in connection with prior offers in cenflict with the above-identified 
offers filed by him under the Minera) Leasing Act, a8 amended (30 8.8.C 
1958 ed., sec. 226). 1/ The appellant im his protest, claims that the 
offerors in the conflicting lease offers are not qualified to bold 
leases, becapse all of then used the same address from which to make 
application for the land im question. 


The records show that the sppellaxt's lease offers were filled subsequem: 
to a drawing held on October 1, 1958 for lands in the 

of Alagicva. At this drawing the offers, ageinst which 

filed his protest, were dram with musber one pricrity 

alternstes selected for each block of the applied for lands. 

records further show the address of the successful drewees, including 
the alternates, to be Box 1161, Dallas, Texas at the tim 


The 


condected 


of the large susber of 
a commission ef fread or 


Miller, the Bureees 


Mei liesx and his wife, each filed 39 appli- 
epplicetions fer oil 
fren the epplicants, 


! 
4 
i 
3 
i 


of the filing 


Som 


te file through the 
wader pewere of attorney 


the Gubik area to of] and gas leasing. 


teat filed by Mr. 
4f there wes, in fact, 
the filing of such applicstions. 


pre 
investi gation 
licants 
for in the ordsr opening 
eater into an agreemeat uherety 


He ae 


Patti Hi 


%o exercise complete control over the le 
therefrom, the sseeciation is the real perty in interest and not the 
applicants. Antonio Difocee, et al., A-26h3k (Jaly 11, 1952). 


In another peralilel case, where a group of employees of a certain firn 
were indaced to file oi] and gas lease offers in an area opened to 
eimltaeneess drawing at the behest of and for the benefit of the firm, 


condoned, and eny applications obtained by such asthods would be rejected. 
Clifton Carpenter, A-22056 (Jexmary 29, 1941). 


Accordingly, the protest subuitted ty Mr. Miller has asrit and mst be 
sustained in the instast cases, and the decision Gienissing his protest 
is hereby reversed. 


lease offers in quecticn, Fauirbenks 0272457, 02291, 021519, 
and O21765, mst be and are hereby rejected. 


% appears, then, that since the conflicting offerurs, end their alternates 
lands in question, are disqualified bBecanse ef 


62 I.D. 135* (1955). 
be remanded to the 


Operetiens Supervisor at 
to Mr. Miller,all else deing 


Tf em appeal is taken the adverse party to be served iss 
Mr. Duncan Miller 
Box 726 
Deulder City, Hevadea 


(Sga.) Dale B, Zimmerman 


Legal Assiotent 
Division ef Appeals 


Directorts Reading File (1) and (2) 
RBOfficer : hrf 
8/28/61 - Retyped 3/30/61- Retyped 9/17/61 


condoned, and eny applications obtained ty such asthods would be rejected. 
Cliften Carpenter, A-22656 (Jermary 29, 1941). 7 


Accordingly, the protest subaitted by Mr. Miller has merit and mst be 
sustained in the instant cases, and the decision Gienissing his protest 
ie herety reversed. 


Beech bod anypshae Pairvenks 071457, O2249h, 021519, 
» mot be ond are hereby rejected. 


» then, that eines the conflicting offerors, and their alternates 
held 


fer the lends in question, are disqualified because ef 


Nemeger, saesagh Gua terausta athiae/ar the coxa iaae nepervieee ok 
» for the iegaamee of gach leases to Mr. Miller,all else deing 


appeal ie taken the adverse party to be served is: 
plo ie ara 


Seales 36; Bevada 


(Sga.) Dale B, Zimmerman 


Legal Assistant 
Division ef Appeals 


BESTRIBATOe 


Dencan Miller (Regsler Meil) 
E. B. Heckel (Certified hatl) 
Jack M. Nowa, Jr. (Certified Mail) 


Mr. We C. Welle (Certified Mail) 

¥re. Evelyn 8. Roberteca (Certified Mail) 
Yer. John King (Regeler Meil) 

fransuweste: 


Director's Reading File (1) and (2) 
RBOfficer : 


hrf 
8/28/61 - ketyped 3/30/61- Retyped 9/17/61 


APPERDITE 


Name and Address of conflicting offeror 


Miss K, Miller 
P. 0. Box 1161 
Dallas, Texas 


Mrs. Evelyn R. Robertson 
P. 0. Box 116), 
Dallas, Tcxas 


xr. Jack ¥. Newman, Jr. 
6155 Monticello 
Dallas, Texas 


Mr. Wd. C. Wells 
P. 0. Box 1262 
Dallas, Texas 


Mr. E. B. Heckel 
5220 Boce Raton 
Dallas, Texas 
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UNITED STATES In Reply Refer to: 
DEPARTMENT OF THE INTERIOR 6.05¢ | 
Bureau of Land Management 

Washington 25, D. C. 


Duncen Miller 


Supplemental Decision 


This decision supplements the Bureau decision, Duncen Miller, Fairbanks 
022139 etc., of September 21, 1961, wlyich reversed a decision of the 

Manager of the Fairbanks Land Office of May 29, 1959, dismissing a protest 
filed by Mr. Millay against the issuance of oil and gas leases in conflicting 
offers Fairbanks 021457, 021494, 021549, 0226h2, ond 021765. 


The decision of September 21, 1961, provides that each of the appellants 
listed in the eprendix atiached thereto, be served a copy of that decisicn 
by covtified mail. This decision provides that the decision aiso be served 
on each of the alterrete Gravees mentioned therein, and as listed on the 
amended aprendix attached heveto and made a part hereof. 


This decision does not otherwise affect the actermination made in the 
decision of September 21, 1961, and which is repeated as follows: 


Mr. Duncen Miller nas epreaicd from a decision dated May 29, 1959, which 
Gisnissed his protest anainst the issuance of of1 and gas leases in 
compcetion with orior offers fin conflict witht the above-identified offers 
filed by bin under che Mineral Leesing Act, as amended (30 U.S.C. 1956 ed., 
occ. £26). 1/ The appellant in his protest, claims that the offerors in 

the confhicting lease offers are not qualificd to hold leases, because ail of 
them used the came address from which to make application for the land in 
guesticn. 


The reeords show that the appelient's lease offers vere filed subsequent 

to a drawing held on October 1, 1958 for lends in the Gubik-Umiat arca of 
Alaska. At this drawing tne offers, against which the appellant filed his 
protest, were droun with number one priority, with two alternates selected 
Yor each block of the applied for lands. The records further show the 
eddress of the successful dravees, including the alternates, to be Box 1141, 
Dallas, Texas at the time the offers were filed. 2/ 


i/fhe names, addresses, serial numbers of the conflicting lease offers are 
shown on the attached appendix. 
2/ The addresses of some of these persons have since been chenged. See appendix. 


The appellant contends, in substance, in his appeal, that due to the 

evident collusion among the conflicting offerors, because all of their 

offers were mailed fron Box 1161, Dallac, Texas, they are not quaiified 
offerors. The appellant esserts that, in addition to the offers protested 
by him, there vere more offers filed from the same address, the exact number 
being unlmcrn since the land office would not divuige cuca information to 
hie. Ee contends shat it is the duty of the Bureau of Land Management to 
pus a Stop to such corrunt practices and exploitation. The appellant asserts 
thet he is the firss qualified applicant for the lands involved, and is 


entitled to leases there?or. 


As @ result of the protest Piled by Mr. Miller, the Bureau conducted an 
intensive investigation of the Piling of the large number of applications 
vy anplicants using the Box 1161, Delies, Texas, address, in order to 

3@ if there wes, in fact, a commission of fraud or collusion in 
the Piling of such apelicaticns. 


Evidence obtained during the lavestigation establishes that the real 

parsies in intercst in the of2 ard gas lease offers in question, and in 
leases obtained by reacon of cuch offers, eve the Transwestern Investment 
Company, Inc., whose address wes, at the time the offers were filed, P. 0. 

Box 1162, Dalles, Texas, snd Mr. Join J.. King, whose address is 1700 Broadway, 
Denver, Colorado. The recoraé shows thet Ms. Sing originated the idea of 
interesting a number of nezcors in Piling cil and gas lease offers in the 
Gubik area of Alaske. Proven a mitual friend, Mc. Melvin R. Matilaux, et 

tho tire Vica-President of the Transwestern Investuent Company, Inc., sone 

59 tersons were Pound who vere willing to file 39 applications eaca, involving 
2,550 aeves in cach ‘erphication, as Gesczivsd in certein leasing blocks 
geovided for in the oxder opening tne Cui area to 041 and ges leasing. The 
 eacera also chows that bi. Haiijeux and his wife, each filed 39 applications 
for lonés in the same erea. Each of the offerors, signed their lease offer 
foras in blank, waiech vere leter Tillcd out in the office of Mr. King ia 
Deuvet, Colorado, 2s to the deseription of tke lands and other details. Each 
cfferor also signed bles acsiguments to the fvansvestern Investment Company, 
Inc. it appears that each offeror also signed en agreement with the 
Gronsusctern Investwent Comrany, Inc., whorcby the Company was given complete 
control ove-any leaces ‘thot might te cotuincd from the offers in the 
sisuicensens dvaving. The agreencnt also peovided that with the excepbion 

of one lease ostaincd by cach applicant, in which the nrocea@s vould be divided 
betwucen the Coupsny cord the applicant, the Coumany would retain e221 of the 
geoeceds from the cale thereof. This was arcnded to a certain extent by en 
edéendun to the agreement, which vrovided that the applicant might take any 
leases obtained by the draving subject to the sare terms and conéitions of 
the agreement. It has also been Actermined in the course of the investigation 
that, although the applicants hed probably acted in gocd faith in filing 
their leasc offers, Hr. King and the Transwestera Inveetaent Company, Inc., 


had conspired to obtain a 5 per cent interest im each offer, and their 
chances of sharing on a 50 per cent besis in the profits that might be derived 
therefrom were actually mathematically enhanced to the extent of 59 to 1 over 
the chances of individuals who filed through regular channels. | Accordingly, 
there seems to be 20 question but that the offerore in the cases hereunder 
a@iseussion are not the real parties in interest by reason of the agreement 
signed by each, giving the Franswestern Investment Company, Inc., complete 
control over all of the leases obtained in connection therewith. 


Tt bas been held in a eimilar case that where the members of an association 
enter into an agreement whereby the association is to solicit individuals 
to file through the association applications for of] and gas leases, and 
where, under powers of attorney from the appliconts, the associetion is 

to exercise complete control over the leases and receive the benefits 
therefrom, the association is the real party in interest and not the 
applicants. Antonio DiRorco, et al., A-26434 (July 11, 1952). 


In another perallel case, where a group of employees of a certain firm 
were induccd to file oil and gas lease offers in an area opened to 
Simultaneous drawing at the behest of and for the benefit of the firn, 
and thereby greatly increasing the chances of the firm obtaining @ lease 
to the land, the Department has ruled that such procedure would not. be 
condoned, and any epplications obtaived by such methods would be rejected. 
Clifton Carpenter, A-22856 (January 29, 1941). 


Accordingly, the protest submitted by Mr. Miller has merit and gust be 
substained in the instant cases, and the decision dismissing his protest 
4s hereby reversed. | 


‘whe pending iease offers in questim, Fairbanks 021457, opis’, 021549, 
02162, and 021765, mst ve and are hereby rejected. 


It appears, then, that since the conflicting offerors, and their alternates 
in the dreiring held for the lands in question, are disqualified because of 
the collusive menner in which they filed their lease offers, Duncan Miller 
is the first queiificd applicant for the lands. Accordingly, if leases 
ere to ve issued for the lends in question, they must be issued to the 
first qualified applicant. Cf. C. f. Hegwer et el., 62 .D. 77 (1955). 
When this decision becomes final the case records will be remanded to the 
Manager, through the Burean's office of the Operations Supervisor at 
Fairbanks, for the iesuance of such leases to Mr. Miller, all else being 
reguier. 


Bech of the eppellants listed on the attached appendix are allowed the 
right of appesl to the erientd of the Interior in accordance with the 
reguiavicns contained in 13 CFR Part 221, as amended. See enclosed 
Form 4-2365. If an appeal je taken the emmmt of the filing fee will 
te $5.00 Yor each lease offer involved. In taking an appeal there must 
pe strict compliance vith the reguletions. 


If cn appeal 4s tekeon che padre sty to be served is: 
%2. Buneen Miller 
Bo: 728 


Boulder City, Havada 
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APPENDIX 


Teme and Address of conflicting offeror 


Miss K. Miller 
P. 0. Box 1262 
Dalles, Texes 


fire. Evelyn 2. Robertson 
P. 0. Box 12184 
Dellias, Toxns 


Me. Jack M. Rewman, Jr. 
6155 Honticello 
Delles, Texas 


Yr. W. C. Wells 
P. O. Box 1361 
Dallas, Texas 


Mr. B. B. Heckel 
5110 Boca Raton 
Dalles, Texas 


Mr. R. GL. Madden 
P.O. Box 1262 
Dalles, Voxes 


Nre. Darlene R. Wallace 
P. 0. Box 1261 
Dalles, Texas 


tx. Joseph T. Kent 
P. 0. Box 1261 
Delles, Texes 


My. g. Ervin 
P.O. Box 1261 
Dallas, Texas 


Me. Melvin 2. Mailleux 
YP. 0. Box 1162 
Pallas, Texis 


hr. Billy A. Dummigen 
P. 0. Box 3162 
Dallec, Toxas 


Aiternnte Drovecs 


Fairbanks Serisi Ho. 
ce1is7 


carkol 


(Yo Land Office Serial. 
Yembers vere assiened to 
the Offers filed by the 
Alternate Dravees) 


we. J. Ealton Henderson 
P. 0. Box 1161 
Dallas, Voxas 


Miss X. Hillo» 
P.O. Box 1161 
Dalles, Texas 


tr. Jecs Franklin 
P.O. Box 1162 
Ballas, Taxes 
Yeo. Fearl ieden 
P. ©. Box 1162 
Dellas, Fexes 


Alternate Drevees 


FAIRBANKS: 021549 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
~~ WASHT NGTON 25, DC 


IN THE MATTER OF THE APPEALS FAIRBANKS 021494 

OF THE CAPTIONED OFFERORS FROM EVELYN R. ROBERTSON 
DECISION OF THE LEGAL ASSISTANT, 

DIVISION OF APPEALS. BUREAU OF FAIRBANKS 021549 

LAND MANAGEMENT, REFERENCING JACK M. NEWMAN, JR. 
FAIRBANKS 022139, 022140. 022141, 

022142, 022198, AND REJECTING THE FAIRBANKS 021642 
CAPTIONED OFFERS Wc WELLS 


FAIRBANKS 021765 
E.B HECKEL 


APPELLANTS’ CONSOLIDATED STATEMENT 
“OF REASONS FOR APPEAL 
To The Secretary of the Interior: 

The above named appellants submit this consolidated brief 
in support of their several appeals from a single decision of 
Dale E. Zimmerman, Legal Assistant. Division of Apreals, Bureau 
of Land Management. dated September 21. 1961, rejecting the 
captioned offers 


STATEMENT 


By "Notice of Availability of Lands for Non-Competitive oil 
and Gas Leasing", dated July 24, 1958, and published in the 
Federal Register July 29. 1958, approximately 4,000,000 acres 
of land on Alaska's Arctic Slope were opened to non-competitive 
leasing. The lands included in the subject offers were par: of 
these lands. Each offer was required to be submitted in a 
sealed envelope bearing on its face the name and address of the 
offeror and the description of the land applied for. The} enve- 
lopes of unsuccessful offerors were to be returned unopened. 
All offers were subject to the regulations contained in 43 CFR 
192, and the notice specifically stated: ! 


“The priorities of all conflicting offers will be 


determined in accordance with the procedure outlined 
in the regulation 43 CFR 295.8" <Emphasis added) . 


Proceeding strictly in accordance with this notice, these 
four appellants filed their lease offers, and each was success- 
ful in the drawing held October 1 and 2, 1958. Some time after 
that date one ‘Duncan Miller filed conflicting offers. He there- 
upon protested issuance of appellants’ leases on grounds that 
their several’ lease offers bore the same post office address, 
and therefore, apparently, must be prima facie collusive. By 
the decision here appealed from the Legal Assistant has held 
that the appellants "are disqualified because of the collusive 
manner in which they filed their lease offers," and that "Duncan 
Miller is the first qualified applicant" This finding was made, 
and the decision widely published, 

(a) even though none of the parties was advised 
that such serious accusations were under consideration; 


and, 


(b)! even though none of the parties was awarded 


a_hearing or a chance to defend his rights and, indeed, 

his reputation. 

Also, the award to Miller of first qualified applicant status 
was made in shocking disregard of the rights of all other simul- 
taneous offerors in the October 1958 drawing. Their offers were 
not even rejected, nor were they advised of the action taken 
against them, nor were they given an opportunity to appeal. Thus 
the deciding officer flouted all Departmental authority, and 
rendered his. decision within a month following a firm and author- 
itative pronouncement to the contrary: Solicitor's decision 
A-28688, Henry S. Morgan, (August 30, 1961). 

The Legal Assistant not only violated basic constitutional 
principles -- he ignored the clear regulations and decisions of 
the Department in which he is employed. 

Now, for the first time, these appellants are granted a 


forum, if not a hearing. 


The sworn statements of appellants are auouitied herewith 
as Exhibits "A", "B", "C", and "D". Examination of ‘bane state- 
ments and of the whole record will clearly show that neither the 
letter nor the spirit of law nor regulation has been violated; 
and that the arrangement alleged to be collusive and /improper 


was, in fact, a legal and acceptable agency agreement. 


ARGUMENT | 
I. 
THE APPELLANTS, AND NOT THE APPELLANTS’ AGENTS, | ARE AND 
WERE THE REAL PARTIES IN INTEREST. 


The decision here uncer appeal would appear on its face to 


turn on the question of whether appellants were the real parties 
in interest. It should be made clear at the outset that present 
regulations requiring real party in interest statements of offer- 
ors were not in effect when the rejected offers were filed. The 
rejections were not based upon any specific law or segulatisa: 
Appellants can only assume. therefore, that the rejections pro- 
ceeded upon a contention that the real parties in interest had 


interests in other offers filed simultaneously for the same 
| 
lands, thus creating an inherently unfair drawing. ‘This con- 


tention invites analysis: : 


A. The Miller protest was based upon the can that the 
appellants’ post office address was the same as that of others 
who filed on the same land. This is an unrealistic jobjection, 
since offerors regularly hire agents and attorneys to handle 


their lease filings, and no law. no regulation, no decision has 


questioned their right to do so. 


B. The decision under appeal states: ' 
"It appears that each offeror also Signed jan 
agreement with the Transwestern Investment 

Co , “Inc. whereby the Company was given | 
complete control over any leases that might 

be obtained from the offers in the Simultaneous 
drawing." i 


=3e 


This statement is categorically denied by the appellants in 
their sworn statements. The referenced agreement constituted 
a freely revocable agency arrangement, whereby the agent was 
to use his best efforts to find a buyer willing to purchase and 


develop the lease, in return for which agent was entitled to a 


reasonable commission. Terms of the sale, and final approval 


of the sale, were left to the offeror. 

Unless offerors were free to employ agents for assistance 
in filing and dealing with federal leases, the field would be 
left to the specialists, and the ordinary citizen would be pre- 
cluded from the effective exercise of his rights. 

Thus, in Antonio DiRocco et al. A-26434, (July 11, 1952), 


cited in the decision under appeal. the Solicitor said: 


C. The decision under appeal states: 


"Bach offeror also signed blank assignments to 
the Transwestern Investment Company Inc.” 


Appellants have sworn in the accompanying affidavits that 
this statement 15 untrue. In no case was any blank assignment 
delivered to appellants’ agent. The Legal Assistant gives no 
authority for this statement. Whether bis decision was based 
upon it cannot be established from the decision, In any event, 
the delivery of a blank assignment to an agent, where the prin- 
cipal retains full power of decision, is a common and sensible 
procedure designed to avoid administrative inconvenience. In 
their affidavits, as well as in their earlier statements, the 
appellants have emphasized that the terms of any sale, and the 


final approval thereof, remained in their sole discretion. 


D. The decision under appeal cites the authority of the 


DiRocco case, supra. to the effect that an agent under powers of 


attorney to exercise complete control over leases and receive the 


benefits therefrom, is the real party,in interest The DiRocco 
— 


case is clearly distinguished from the instant cases because: 

(1) It dealt with an irrevocable power of attorney, 
coupled with an interest. Here there is no allegation 
of any power of attorney, revocable or irrevocable. 

(2) The DiRocco case dealt with a contract where 
the attorney-in-fact got all rights, benefits, and priv- 
ileges incident to the offers. and was not obligated under 
the terms of the power-of-attorney to grant the original 
offerors even the nominal overriding royalty which he 
subsequently agreed to proffer. The case appeared to 
turn on that point the Solicitor referring several | times 


to "the lion's share " However the Solicitor said in 


DiRoc.co: 
{ 


"The situation described here is quite 
unlike that where a bona fide applicant 
enlists the ard of another. . ." 


E. The decision under appeal cites Clifton Carpenter, 
A-22856 (January 29, 1941), "where a group of employees of a 
certain firm were induced to file 01] and gas lease offers. . . 
at the behest of and for the benefit of the firm," Such! pro- 
cedure was not condoned. This case i¢ not apt here because: 

(1) Appellants are neither employees. nor relatives 
of employees, of any firm alleged to be a party in interest, 
nor were they even remotely associated therewith. 


(2) Appellants’ offers were not filed at the behest 


of, nor for the benefit of. any one’other than appellants. 


(3) 


The funds paid by appellants to the Bureau of 
Land Management were appellants’ own. They were neither 


advanced by anyone else, nor subject to any reimbursement. 


In the Carpenter case, the funds were advanced by the firm 


held to be the real party in interest. 


F. The appellants’ agents owned none of the incidents of 


ownership in the offers or the leases when issued. 

(1) They invested no money, advanced no funds, and 
had no ‘obligation to pay rentals or any other leasehold 
expenses. 

(2) They had no power to execute assignments, oper- 
ating agreements, options, or other contracts relating to 
the leases. 

(3) Their agency was freely terminable in the sole 
discretion of the true owners. 

(4) Their agency would terminate automatically upon 
the death of the lease owner. 

(5) The agency agreement in no way precluded the 
lease owner from disposing of the lease on his own. 

All the agents were to receive in return for their exten- 
sive efforts on behalf of appellants was a commission which, 
like most such commissions, was to be based upon a reasonable 
percentage of profit in the event agents succeeded in negot- 
dating a sale or development contract acceptable to appellants. 
These agents, in fact, had less opportunities for profit than 
even the ordinary real estate agent, since they had no "exclusive" 


listing for a specified time. 


Il. 
AS QUALIFIED OFFERORS AWARDED NUMBER 1 PRIORITY, APPELLANTS 


ARE ENTITLED TO OIL AND GAS LEASES AS A MATTER OF LAW. 


ARE ENTITLED TO OIL AND GAS LEASES AS 4 Bi————— 


In the Carpenter case cited in the decision under appeal 


the Assistant Secretary said: 


"The Department is called upon to determine whether 
appellant's application should result in the issuance 
of a lease to him, or whether the circumstances sur- 
rounding its filing constitute a plan designed ‘to 
afford appellant an unfair advantage over other appli- 
cants ont thus deprive them of the right to an/equal 
opportunity to be successful in the drawing to deter- 
mine the applicant to whom a lease should be granted... 
the Department will not give its approval to aipractice 
which even tends to deprive any claimant of the right 
to fair and impartial treatment in matters over which 
it has control," (Emphasis added). 

It cannot possibly be said that these appellants had any 
unfair advantage. None had more than one offer on any one tract. 


Acreage limitations were strictly adhered to. Appellant's own 


money was advanced in each case. All provisions of 43 CFR 192 
| 


and of the special regulations were adhered to. 
It has not been suggested that appellants are not qualified 

to hold federal oil and gas leases. As prior qualified offerors 

they are entitled to leases pursuant to their offers, under 

Section 17 of the Mineral Leasing Act. Denial of this right 

could only proceed under a clear statute or valid regulation. 

No such authority is suggested in the decision under appeal. 


CONCLUSION | 


Appellants submit that the decision of September 21, 1961 
here appealed from is erroneous in both its premises and! its 
conclusion, and must be reversed; and that effective compliance 
with the provisions of 43 CFR 295.8 as required by the Notice of 
July 24, 1958 supra demands that leases be issued to appellants. 


Respectfully submitted, 


CERTIFIED MAIL (4) No. 844480 

ec: . erg 

CERTIFIED MAIL (4) No. 844481 0 Seventeenth Stre 
Mr. Duncan Miller nver 2, Colorado 
Box 728 i 
Boulder City, Nevada Attorney for Appellants 


AFFIDAVIT 


STATE OF TEXAS ) 
) ss. 
COUNTY OF DALLAS ) 


Evelyn R. Robertson, being first duly sworn on oath, deposes and 
says as follows: 


1, During September, 1958, she executed a number of Forms 4-1158, 
OFFER TO LEASE AND LEASE FOR OIL AND GAS, had her signatures 
witnessed, and delivered the same, together with a number of her personal 
checks, each in amount of $1,300.00, and each payable to the U.S. Bureau 
of Land Management, to a representative of Transwestern Investment 
Company, Inc., subject to the following understandings and agreements: 


a. Transwestern Investment Company, Inc., was delegated 
to cause! said Forms to be completed so as to constitute valid offers 
on no more than 39 pre-determined tracts of land, the descriptions 
and locations of which were mutually agreed upon at that time. 
Additionally, Transwestern Investment Company, Inc., undertook 
to insure that not more than one of said offers was to be filed on 
any one tract of land, and to further insure that said offers would 
be timely filed with the Fairbanks Office of the U.S. Bureau of 
Land Management for participation in a simultaneous drawing in 
accordance with duly promulgated special regulations, 

b, ‘The funds represented by the said checks were exclusively 
the affiant's own, and any leases issued pursuant to any successful 
offers, even should she be successful on more than one offer, were 
to be exclusively her own, 

¢. Transwestern Investment Company, Inc., as her agent, was 
entitled to earn a share in any profits derived from a sale of any of 
said leases in the event said sale was arranged by Transwestern 
Investment Company, Inc. 

d, The agency agreement between affiant and Transwestern 
Investment Company, Inc., was terminable at will by either party, 
and affiant was free to sell any of said leases at any time to any 
purchaser that she might develop for her own account without 
obligation to share any profits with Transwestern Investment 
Company, Inc., or anyone else, 


2. During October, 1958, one of affiant's offers so filed, covering 
Block 2, Township 3 South, Range 3 East, UPM, Alaska, was awarded 
first priority at the simultaneous drawing, and was assigned serial number 
Fairbanks 021494. Her check accompanying said offer was presented to 
her bank for payment and was duly paid out of her own funds. 


3. Affiant had no interest, direct or indirect, in any other offer filed 
simultaneously on Block 2, Township 3 South, Range 3 East, UPM, Alaska. 


4. Affiant was, at the time of said filing, and is now a native born 
citizen of the United States. Her interests, direct and indirect, in oil and 
gas leases and applications or offers therefor did not at that time nor do 
they now exceed 100, 000 chargeable acres in Alaska, and she was at that 
time and is now over 21 years of age. 
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5. Approximately in April, 1959, subsequent to the payment of her 
check accompanying said offer, tired of awaiting the issuance of a lease 
pursuant thereto, affiant agreed verbally with Transwestern Investment 
Company, Inc., to sell her rights in said offer in exchange for the return 
to her of her investment therein, : 

6, Approximately in April, 1960, as a consequence of said verbal 
agreement, and subsequent thereto, upon the request of Transwestern 
Investment Company, Inc., affiant executed and delivered an Assignment 
of said offer to Dakamont Exploration Corporation. At no time prior to 
the execution and delivery of this Assignment did she execute or deliver 
to Transwestern Investment Company, Inc., nor was she requested by 
Transwestern Investment Company, Inc,, to execute or deliver, any 
blank Assigoment of said offer. 

7. Prior to the date of filing of said offer, her agreements and under- 
standings with Transwestern Investment Company, Inc. were as above 
related despite anything to the contrary contained in any tentative agreement 
ahe may have signed with Transwestern Investment Company, Inc. 

8. During the period from immediately prior to the filing of said 
offer to her verbal agreement. mentioned in paragraph 5, above, said offer 
was owned by affiant exclusively, was subject to her exclusive control, and 
was not subject to any control by Transwestern Investment Company,| Inc., 
or any other individual or company. H 


Further affiant saith not, 


Subscribed and sworn to before me this 1282, day off aXA rN, 


1961. 


Soe eee 


Notary Public | 


My eeaieinuson expires Due \ 2 \ ‘63 . 
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AFFIDAVIT 


STATE OF TEXAS 


) 
) ss. 
) 


COUNTY OF DALLAS 


JACK M. NEWMAN, JR., being first duly sworn on oath, 
deposes and says that the following is a true transcript 
of the interrogation made by Mr. Frank V. Kennedy, a repre- 
sentative of the U. S. Bureau of Land Management, in Room 
1337, Adolphus Hotel, Dallas, Texas, on June 5, 1961: 


KENNEDY: Will you please state your full name. 
NEWMAN : Jack M. Newman, Jr. 


KENNEDY: And your address, please. 
NEWMAN = 6155 Monticello, Dallas, Texas, P. O. Box 4763 


KENNEDY: What is your occupation? 
NEWMAN ; Leather Goods manufacturer. 


KENNEDY: On September 29, 1958, John J. King of Denver, 
Colorado, filed 39 oil and gas lease offers in 
your behalf in the Fairbanks, Alaska, Land office, 
Is that correct? 
yes. 


Was this your first venture in oil and gas leasing 
on Federal Lands? 
yes. 


How did you first become interested in filing in 
the Gubik Area? 

Through friends - mutual friends of Mr. Mailloux 
and myself. 


Did you sign an agreement with anyone concerning 
the filings? 
Yes. 


Do you have a copy of that agreement? 
Yes. 


Would you be willing to furnish me with a copy of 
the agreement? 
Yes. 


Did you have any understanding whatsoever other than 
the written agreement. 
No. 


Was this handwritten addendum (see copy of agreement) 
attached to the agreement when you signed it? 
Yes. 


When was the addendum first brought to your attention? 
It was on the agreement when I signed it. 


What part did you play in filling out the land de- 
scription on the application? 

I don't xemember whether the form was completed or 
not - I believe it was. 
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Did you sign all the applications in blank, be 
the applications were completed? 
I am not sure. 


To whom did you deliver the applications. 
Transwestern Investment Co. 


If the form was not completed, do you know who did 
complete the applications? 

No. 
Why did you file on 39 tracts? 

I believed they were most favorable for oil and gas 
leasing. 
Did you furnish a check for $1300.00, payable to the 
Bureau of Land Management for each of the 39 applica- 
tions signed by you, or 39 checks in all. 

Yes. 

Did you ever give anyone an option on any of the 
applications or leases. 

No. 


How many leases did you draw? 
Six leasés. ' 
| 

Who had exclusive control over any lease drawn: by 
you? 

Transwestern Investment Company was merely my Agent - 
I have exclusive control over my leases. 


What part were you to play in any negotiations for 
sale of your leases? 

I had the right to approve or disapprove any deal 
made for any of my leases. 
Who determined the amount of overriding royalty? 
I approved the deal made by Mr. King. 


Have you assigned a lease to anyone? 
Two. 


What part did you play in these negotiations. 

I approved the sales - the deal was perfectly patie. 
factory to me. ' 
Is there anything you would like to add to this 
statement? 

I am more than satisfied with the way Transwestern 
and Mr. John King have handled my leases. I would 
highly endorse them to anyone desiring an agent to 
handle their lease negotiations. 


Affiant further declares that the following is a trie copy 
of the Agreement between affiant and Transwestern referenced in 
the above interrogation: 

i 


AGREEMENT 


THIS AGREEMENT, made this 16th day of davtaabar, 
1958, by and between Jack M. Newman, Jr., hereinafter 
Called “Client,” and TRANSWESTERN INVESTMENT COMPANY , INC., 
a Delaware corporation, hereinafter called "Agent >", 
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WHEREAS, Client desires to acquire a Federal Oil 
and Gas. Lease in the State of Alaska and desires the 
services of Agent to handle for Client his filing of 
Client's offers for such lease, and to handle the sale 
of such lease if acquired; and 


WHEREAS, Agent is willing to furnish such services 
upon the terms and conditions hereinafter set forth; 


NOW, THEREFORE, in consideration of the mutual 


covenants hereinafter set forth, Agent and Client agree 
as follows: 


1. Client will provide Agent in sextuplet thirty- 
nine (39) signed forms No. 4-1158 “Offer to Lease and 
Lease for oil and Gas.” 


2. Client will deliver to Agent thirty-nine (39) 
signed checks on Client's bank account, each in the 
amount of Thirteen Hundred Dollars ($1300.00) and each 
drawn payable to the United States Bureau of Land Man- 
agement. 


3. Client will pay Agent a service charge of 
Thirty-Nine Dollars ($39.00), being One Dollar ($1,00) 
per offer filed. 


4. Agent will complete the thirty-nine (39) offers 
and file the necessary number of copies of the same, to- 
gether iwith the thirty-nine (39) checks to be delivered 
hereunder with the Fairbanks office of the Bureau of 
Land Management prior to September 29, 1958. Agent 
will provide the geological services required to select 
the lands to be covered by such filings in an area or 
areas considered geologically favorable for the ex- 
ploration for oil and gas. In the event that Agent 
fails to perfect such filings, for any reason, Agent 
shall return the service charge paid by Client and all 
of the’ checks delivered by Client and Agent shall have 
no further liability by reason of such failure to per- 
fect the filings. 


5. As soon as the results of the acceptance or 
rejection by the United States Bureau of Land Manage- 
ment of Client's offers are made known, Agent will 
deposit to Client's bank account such funds as may be 
required to cover all except one of Client's Thirteen 
Hundred Dollar ($1300.00) checks, which will be pre- 
sented for payment as a result of the acceptance of one 
or more of Client's offers by the Bureau of Land 
Management. 


6. Client agrees promptly to execute and deliver 
to Agent duly executed Assignments of all leases ac- 
quired by Client as a result of offers made in accord- 
ance with this Agreement, such Assignments to be made 
on the required number of copies of forms No. 4-1175, 
"Assignment Affecting Record Title to Oil and Gas Lease." 
The name of the Assignee shall be left blank in such 
Assignment, and the overriding royalty reservation 
shall ‘also be left blank. Client hereby authorizes 
Agent ‘to complete such Assignment by filling in the 
name of the Assignee and the percentage of the over- 
riding royalty, if any, to be reserved. Client hereby 
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authorizes Agent to deliver such Assignment for such 
consideration as Agent may deem advisable. 
7. Agent shall use its best effort to sell upen 

' the best available terms all leases obtained pursuant 
to offers made by Client under this Agreement. Upon a 
sale by Agent of the leases, if any, acquired by Client, 
Agent will promptly pay Client the sum of Thirteen 
Hundred Thirty-Nine Dollars ($1339.00), being Client's 
total investment, plus one-half (1/2) of the cash profit, 
if any, realized from the sale of that one of Client's 
leases which is sold at the highest price. The prodeeds 
realized from the sale of Client's leases, if any, in 
excess of one, will be retained by Agent in considexation 
of the performance by Agent of its obligations under 
Paragraph 5 above. 


8. Upon’ the successful sale by Agent of that one 
of Client's leases which is sold at the highest price, 
Client will promptly execute and deliver to Agent good 
and sufficient Assignment of one-half (1/2 of the over= 
riding royalty, if any, reserved to Client in his As- 
signment of such lease, and a good and sufficient As- 
signment of all overriding royalties, if any, reserved 
to Client in his assignment of all other leases acquired 
hereunder. No consideration shall be paid for such |As= 
signments other than that paid to Client by Agent under 
the terms of Paragraph 5 above. i 

9. If, within ten days after it is known which, 
if any, of Client's offers have been accepted, Client 
is dissatisfied with the transaction entered into pur- 
suant to this Agreement, Agent will reimburse Client for 
all of his payments made hereunder in exchange for an 
Assignment of all rights of Client in oil and gas leases 
obtained by Client under this Agreement. 


10. This Agreement shall be binding upon the parties 
hereto, their heirs, successors and assigns. 


ll. Nothing in this Agreement shall preclude Client 
from paying for($1,300.00 to U. S. Bureau of Land Mgt.) 
any leases more than one the Client draws and keeping 
the same subject to‘the same terms and conditions as 
those described herein for the initial lease drawn. 

| 
TRANSWESTERN INVESTMENT 
COMPANY, INC. 


By__/s/ Melvin R. Mailloux 


Vice President 


/s/_ Jack M. Newman, Jr- 
CLIENT 


1 
Affiant further declares that he did not comply with the 
terms of Paragraph 6 in the above set out Agreement, that he 
was not requested so to comply, and that he never executed 
any assignments of any of his leases, in blank or otherwise, 
until such time as they had been sold, and he had personally 
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approved the terms of the sale. 


Further Affiant saith not. 


Ss sista and sworn to before me this ge th day 
Pa » 1961. “ 


Notary Public 


My commission expires jf, 4 DY 
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AFEIDAVIT 


STATE OF___Ohio ) 
) 8s. 
qounry of Clark ) 


W. C. Wells, being first duly sworn on oath, deposes and says as 
follows: i 
| 
1. During September, 1958, he executed a nunber of Forms 4-1155, 
OFFER TO LEASE AND LEASE FOR OIL AND GAS, had his signatures witnessed, 
and delivered the same, together with a number ‘of his personal checks, 
each in amount of $1,300.00, and each payable to the U.S. Bureau of Lahd 
Management, to a representative of Transwestern Investment Company, Inct., 
subject to the following understandings and agreements: | 

a. Transwestern Investwent Company, Inc., was delegated 
to cause said Forms to be conpleted so as to constitute valid offers 
on no more than 39 pre-determined tracts of land, the descriptions 
and locations of which were mutually agreed upon 2t that time. | 
Additionally, Transwestern Investment Company, Inc., undertook to 
insure that not more than one of said offers was to be filed on 
any one tract of land, and to further insure that said offers 
would ‘be timely filed with the Fairbanks Office of the U.S. Bureau 
of Land Management for participation in a sicultancous drawing jin 
accordance with duly promulgated special regulations. ' 

b. The funds represented by the said checks were exclusivély 
the affiant's own, and any leases issued pursuant to any successful 
offers, even should he be successful on more than one offer, vere 
“to be exclusively his own. i 

c. Transwestern Investment Company, Inc., as his agent, was 
entitled to earn a share in any profits derived from a sale of any 
of said leases in the event said sale was arranged by Transwestcra 
Investment Company, Inc. ' 

d. The agency agreement between affiant and Transvcstetn | 
Investment Company, Inc., was terminable at will by either party, 
and affiant was free to scll any of said leases at any time to: 
any purchaser that he might develop for his owm account without 
obligation to share any profits with Transwestern Investment 
Company, Inc., or anyone else. ! 

2. During October, 1958, one of affi. «'s offers so filed, covering 
Block 6, Township 1 South, Range 2 East, UFH, Alaska, was avarded first 
priority at the simltaneous drawing, and was assigned serial number Fairbanks 
021642. His check accompanying said offer was presented to his bank for pay~- 
ment and was duly paid out of his own funds. 

3. Affiant had no interest, direct or indirect, in any other offer 
filed simsltaneously on Block 6, Township 1 South, Range 2 East, UPM,' Alaska. 


4. Affiant was, at the time of said filing, and.is now a native born 
eitizen of the United States. His interests, direct and indirect, in ofl and 
gee leases and applications or offers therefor did not at that time nor do 
they now exceed 100,000 chargeable acres in Alaska, and he was et that time 
and is now over 21 years of age. 

S$. Approximately in April, 1960, affiant executed and delivered an 
Assignment of said offer to Dakamont Exploration Corporation. At no ‘time 
prior to the execution and delivery of this Assignment did he execute or 
deliver to Transwestern Investment Company, Inc., nor was he requested by 
Trenevestern Investment Company, Inc., tp execute or deliver, any blank 
Assignment of said offer. ‘ 

* 


6. - Prior to the date of filing of said offer, his agreements ‘and under- 
standings with Transvestern Investment Company, Inc. were as above related 


} 
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despite anything to the contrary contained in any tentative agreement he 
may have signed with Transwestern Investment Company, Inc, 
‘ 

7. During the period from immediately prior to the filing of said 
offer to the! date of his execution and delivery of the Assignment mentioned 
in paragraph 5. above, said offer was owned by affiant exclusively, was 
subject to his exclusive control, and was not subject to any control by 
Transwestern Investment Company, Inc., or any other individual or company. 


8. A€fiant had the right to approve or disapprove any proposed sale 
of said offer arranged by Transwestern Investment Company, Inc., and 
specifically approved the sale thereof to Dakamont Exploration Corporation. 


Further affiant saith not. 


W. C. Wells 


Subscribed and sworn to before me this ‘fl day of Aaa ion 


Cee atte 
1962. 


wee 


i 
_Notary Public 


My ec. uisston expired 
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STATE OF TEXAS 


COUNTY OF DALLAS 


) 
) ss. 
) 


E. B. HECKEL, being first duly sworn on oath, deposes 


and says that the following is a true transcript of the inter- 
rogation made by Mr. Frank V. Kennedy, a representative of ‘the 
U. S. Bureau of Land Management, at 5110 Boca Raton} Dallas, 


Texas, on June 7, 1961: | 


KENNEDY: 
HECKEL: 


KENNEDY: 
HECKEL: 


KENNEDY: 
HECKEL: 


KENNEDY : 


HECKEL: 


KENNEDY : 


HECKEL: 


KENNEDY: 


HECKEL: 


KENNEDY: 


HECKEL: 


Will you please state your full name. 
E. B. Heckel. 


And your address, please. 
5110 Boca Raton, Dallas, Texas 


What is your occupation? 

Air Line Pilot for American Airlines. 
on September 29, 1958, John J. King of Denver, Colo- 
rado, filed 39 oil and gas lease offers in your behalf 
in the Fairbanks, Alaska, Land Office, Is that correct? 
Yes. : 


Federal Lands? 


Was this your first venture in oil and gas leasing on 
Yes. 


How did you first become interested in filing in! the 
Gubik Area? ' 
I had done some business with the Company (Transwestern 
Investment Company). I told them that I would be inter- 
ested in an investment. ; 

| 
Did you sign an agreement with anyone concerning, the 
filings? 
I believe I did. ' 
Do you have a copy of that agreement? 
I may have, I have moved since it was signed. I may not 
have it. \ 
Would you be willing to furnish me with a copy of the 
agreement? : 
If I have it, I would be willing to let you have a copy. 


Did you have any understanding whatsoever other than 
the written agreement. 

No. | 

was this handwritten addendum (showing copy of agreement 
signed by H. David Lassiter) attached to the agreement 
when you signed it? ! 

I think it was. ! 


when was the addendum first brought to your attention? 
I believe the addendum was on the agreement when I 
signed it. 


What part did you play in filling out the land descrip- 
tion on the application? 


The descriptions were filled in by Transwestern. 


Did you sign all the applications in blank, before the 
applications were completed? 


I did not sign the applications in blank. I would not 
sign a blank paper. 


To whom did you deliver the signed applications. 
To Transwestern, Mr. Foley, I believe. 


Why did you file on 39 tracts? 


I was told that these tracts were favorable for oil and 
gas leasing. 


Did you furnish a check for $1300.00, payable to the 
Bureau of Land Management for each of the 39 applica- 
tions signed by you, or 39 checks in all. 

Yes. 


Did you ever give anyone an option on any of the appli- 
cations or leases. 

The only deal which was discussed by the Agent was 

that a prospective buyer had made an offer for the 
lease and it was satisfactory with me - put the actual 
lease was not given as it wasn't issued yet. 


How many leases did you draw? 
One. 


Who had exclusive control over any lease drawn by you? 
I do. 


What part were you to play ig any negotiations for sale 
of your leases? 

Only that I had the right to accept or reject any deal. 
Transwestern is my agent put I was the person who could 
finally approve or disapprove any deal. 


who determined the amount of overriding royalty? 
Same deal - I had the final say. 


Have you assigned a lease to anyone? 
Not to my knowledge. The lease has not been issued yet. 


Do you feel that you have exclusive control over your 
lease? 

Ido. Of course, my agent would find a buyer - some one 
would have to do that, but I paid my own money and I 
have the final say in any deal that is made by my agent. 


Is there anything you would like to add to this statement? 
yes. Why is a matter like this tied up for over 2 years - 
holding my money at no interest - no information as to 
how long it will be tied up. Also, who is Duncan Miller? 
Who does he represent or does he exist. I as @ vu. S. 
taxpayer would like to have Mr. Miller checked and see 
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a report. As far as I am concerned my agent has done 
all he can to get this thing settled and the dealings 
have been on the up and up. 


Affiant further declares that the following is a true 
copy of the Agreement between affiant and Transwestern referenced 
in the above interrogation: 


AGREEMENT 


THIS AGREEMENT, made this day of September, 
1958, by and between E. B. Heckel, hereinafter called 
“Client", and TRANSWESTERN INVESTMENT COMPANY, INC., 
a Delaware corporation, hereinafter called "Agent;” 

WHEREAS, Client desires to acquire a Federal Oil 
and Gas Lease in the State of Alaska and desires the 
services of Agent to handle for Client his filing of 
Client's offers for such lease, and to handle the sale 
of such lease if acquired; and 


WHEREAS, Agent is willing to furnish such services 
upon the terms and conditions hereinafter set forth; 


NOW, THEREFORE, in consideration of the mutual 
covenants hereinafter set forth, Agent and Client agree 
as follows: 

1. Client will provide Agent in sextuplet thirty- 
nine (39) signed forms No. 4-1158 ‘Offer to Lease and 
Lease for Oil and Gas.” 


2. Client will deliver to Agent thirty-nine (39) 
signed checks on Client's bank account, each in the 
amount of Thirteen Hundred Dollars ($1300.00) and each 
drawn payable to the United States Bureau of Land Man- 
agement. | 

3. Client will pay Agent a service charge of 
Thirty-Nine Dollars ($39.00), being One Dollar ($1,00} 
per offer filed. 


4. Agent will complete the thirty-nine (B9) 
offers and file the necessary number of copies of the 
game, together with the thirty-nine (39) checks to be 
delivered hereunder with the Fairbanks office of] the 
Bureau of Land Management prior to September 29,; 1958, 
Agent will provide the geological services required to 
select the lands to be covered by such filings in an 
area or areas considered geologically favorable for the 
exploration for oil and gas. In the event that Agent 
fails to perfect such filings, for any reason, Agent 
shall-return the service charge paid by Client and all 
of the checks delivered by Client and Agent shall have 
no further liability by reasono€ such failure to) per- 
fect the filings. 

5. As soon as the results of the acceptance or 
rejection by the United States Bureau of Land Manage- 
sment of Client's offers are made known, Agent will 
deposit to Client's bank account such funds as may be 
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required to cover all except one of Client's Thirteen 
Hundred Dollar ($1300.00) checks, which will be pre- 
sented for payment as a result of the acceptance of one 


or more of client's offers by the Bureau of Land Manage- 
ment. 


6. Client agrees promptly to execute and deliver 
to Agent duly executed Assignments of all leases ac- 
quired iby Client as a result of offers made in accord- 
ance with this Agreement, such Assignments to be made 
on the required number of copies of forms No, 4-1175, 
“Assignment Affecting Record Title to Oil and Gas Lease". 
The name of the Assignee shall be left blank in such 
Assignment, and the overriding royalty reservation shall 
also be left blank. Client hereby authorizes Agent to 
complete such Assignment by filling in the name of the 
Assignee and the percentage of the overriding royalty, 
if any; to be reserved. Client hereby authorizes Agent 
to deliver such Assignment for such consideration as 
Agent may deem advisable. 


7. Agent shall use its best effort to sell upon 
the best available terms all leases obtained pursuant 
to offers made by Client under this Agreement. Upon a 
sale by Agent of the leases, if any, acquired by Client, 
Agent will promptly pay Client the sum of Thirteen 
Hundred Thirty-Nine Dollars ($1339.00), being Client's 
total investment, plus one-half (1/2) of the cash profit, 
if any, realized from the sale of that one of Client's 
leases’ which is sold at the highest price. The proceeds 
realized from the sale of Client's leases, if any, in 
excess’ of one, will be retained by Agent in consideration 
of the performance by Agent of its obligations under 
Paragraph 5 above. 


'8. Upon the successful sale by Agent of that one 
of Client's leases which is sold at the highest price, 
Client’ will promptly execute and deliver to Agent good 
and sufficient Assignment of* one-half (1/2) of the over- 
viding royalty, if any, reserved to Client in his As- 
signment of such lease, and a good and sufficient Assign- 
ment of all overriding royalties, if any, reserved 
to Client in his assignment of all other leases acquired 
hereunder. No consideration shall be paid for such As- 
signments other than that paid to Client by Agent under 
the Terms of Paragraph 5 above. 


9. If, within ten days after it is known which, 
if any, of Client's offers have been accepted, Client 
is dissatisfied with the transaction enteréd into pur- 
suant ‘to this Agreement, Agent will reimburse Client for 
all of his payments made hereunder in exchange for an 
Assignment of all rights of Client in oil and gas leases 
obtained by Client under this Agreement. 


10. This Agreement shall be binding upon the 
parties hereto, their heirs, successors and assigns. 
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11. Nothing in this Agreement shall preclude Client 
from paying fer {$1,300.00 to U. S. Bureau of Land! Mgt.) 
any leases more than one the Client draws and keeping 
the same subject to the same terms and conditions as 
those described herein for the initial lease drawn. 


TRANSWESTERN INVESTMENT 
COMPANY, INC. 


By /s/( Melvin R. Mailloux 
Vice President 


s/ E. B. Heckel 
CLIENT 


Affiant further declares that ne did not comply with 
the terms of Paragraph 6 in the above set out Agreement, that he 
was not requested so to comply, and that he never executed any 
assignment of his leases, in blank or otherwise, until such; time 
as his offer had been soid, at which time he executed the Form 
4-1175, a copy of which is attached hereto as Exhibit "A", and 
that he personally approved the terms of the sale. 


Further Affiant saith not. 


B. Heckel 


Subscribed and sworn to before me this LY day tof 
+— 


, 1961. 


a 


g 


My commission expires : / G65. 


t 
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FACSIBILE REPRODUCTION by Tottech's, Majertle Belleing, Denver, Colorado 


Form 41175 1 5 
Crone 1959) UNITED STATES ace eines 


DEPARTMENT OF THE INTERIOR 1|_ Febebonics 
BUREAU OF LAND MANAGEMENT e o2i76s 


ASSIGNMENT AFFECTING RECORD TITLE TO OIL AND GAS LEASE 


‘The undersigned, as owner of record title in the ebove-deaignated oi! aod ges lease, does hereby transfer and essign 


0.0. Ben 1646, Derwer, Colorado 


(Addreae) 


the record title interest in and to such lease as apecified below: 


1, Lands affected by this assignment: 


UP. 
Meck Six 


2. Interest of assignor in above-described funds 100% 
3, Extent of interest comveyed to assignee 100% 


a ‘Oventding fayalty or production payments reserved herein to assignor (State percentage oly) (See Stem 4 of Instractions) 


Two Peveont (2%) 
4S. Overrding royalties or peadection payments previously reserved (State percentage only) Menp 


‘The undersigned ages thet the obligetion to pay any overriding royalties of peymenta out of production of elf created 
herein, which, whea added to overriding royalties or payments out of gamduction previously created and to the soyaity payable 
to the United States, aggrogete in excess of 17% percent, shall be suspended when the evemge production of oil per well per 
day avesnged on the monthly basis is 15 barrels or leas. 


It is heseby certified thmt the statements made herein are true, complete, and correct to the best of the ondarsigaed’s 
tmoolyige and belief. 


Emocuted and witnessed thia 1 dey of__ Apel | 9 OO. 
WITNESS: =~ : Mi en Se uaa 
Oe Me. B.0, Hooked 
(Witaeen” y (Ascignor's algnature) 


9.0. Bom 1161 . 
—_—_—_————_——_———_ a °° (Address) 


Dalles, Tom 


THE UNITED STATES OF AMERICA 


By. 
(Wigaiag Officer) 


(Tide) 


crime for any persco knowingly end willfally to make to any Department or agency of the United States 
atatemente oF representations ee to eny matter withia ite juriadiction 


This fore cay be reproduced provided that the coplee ere exact reproductions en one aheat of both aides of thie official form in 
saverdanrce awith ho pevwlaiane of 4U CEO 19% 14 t/a) 
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Certified Letter No. 832600: VIA_AIR*MAIL 


Return Receivt Requested. 


( IN THE MATTER OF: 

( Notice of APPEAL dated: 
( October 23, 1961 at Denver, 
( .Colorado in connection with 
( O11 & Gas Lease Offers: 
( Fairbanks-021494 

( " -021549 
( n" 021642 
( n =021765 


TO: The Office of the Secretary 
Department of the Interior 
Washington ry De. C. 


T0: The Honorable Secretary 


APPELLEE'S OPPOSITION REPLY TO APPEAL 


The undersigned APPELLEE requests no consideration 
be granted to the APPELLANTS and that their APPEALS be 
dismissed on the following grounds: 


| 
1. The Bureau's DECISION referred to is one that 
uvholds the integrity of the Department of the 
Interior in its administration of the Mineral 
Leasing Act on public lands of the Publie 
Domain. 


Por the above reasons the APPEALS should be summarily 
dismissed since these Lease Offers as filed reflect unfavor- 
ably upon the traditions of the Department of Interior and any 
undue delay in their final rejection is ereatly against the 
public interest. | 


The Bureau of Land Management's DECISION dated 
Sentember 21, 1961, rejecting the captioned Offers should 
be and APPELLEE is confident will be sustained at the 
hirhest level of government. 


DATED: November 13, 1961 Respectfully submitted, 


DUNCAN MILLER ; 
Box 728 


Boulder City, Nevada 


Copy to be sent to Mr. James S. Holmberg, ATTORNEY- 
AT-LAW, 1114 Security Building, 650 17th Street, Denver-2, 
Colorado by Certified Letter No. 832599. 


Certified Letter No. 622539 
Return Receipt Requeste 


DEPARTMENT OF T N 
JAN 30 1962 WASHINGTON 25, D. C. 


SOLICITOR | 


(FAIRBANKS 021494 | 
(EVELYN R. ROBERTSON 


(FAIRBANKS 021549 
JACK M. NEWMAN, JR. 


FAIRBANKS 021642 
W. C. WELLS 


FAIRBANKS 021765 
E. B. HECKEL 


The Honorable Secretary 041 & Gas Lease Offers Rejected 


by Bureau of Land Management 's 


(DECISION dated: September 21,194, 


APPELLEE'S REPLY _TO COUSOLIDATED REASONS 


ee 


FOR APPEAL 
| 


In connection with the captioned matter APFELLEE does not 


herewith file a complete Answer since many of the facts! are not 
known to him; therefore, a request for an extension of tine to 
file further answer is requested, until additional information 
dg made available including statements in full from the! entire 
contingent of offerors with the Box 1161, Dallas, Texas address* 
and with their actual addresses. 


The Bureau's DECISION is a credit to the Bureau of Land 
Management and the public interest. It is clear that APPELLANT'S 
consolidated APPEAL is sham, and frivolous. 

APPELLANT'S own summation in the closing paragraph on page 7 
demonstrates the sham of this APPEAL, and APPELLEE answers the 
five dishonest sentences in this paragraph with the true facts. 
The sentences are as follows: | 

i. It. cannot possibly be said that these APPELLANTS had 


eny unfair advantage. 


* Also information as to any other offers, filed with different 
aaare eee: related to the sckene or parties in interest, then 
and now. 


None had more than one offer on any one tract. 
Acreage limitations were strictly adhered to. 
APPELLANT'S own money was advanced in each case. 
All provisions of 43 CFR 192 and of the special 


regulations were adhered to. 


1. The APPELLANTS, themselves, may not have had unfair 
advantage, but they were merely offerors among a group of 
marionettes or puppets, not bone fide for their own interests 
put rather for their agents or Puppet-Master's interest. 

2. The APPELLANTS, themselves, did not have more than 
one offer on any one tract but in effect their agents did. 

3. The offerors did file only 39 offers but there were 
59 offerors, more or less, who did this, making millions of acres 
filed for the ‘benefit of their agents since they were to have the 
fruits from all of the APPELLANTS' 39 offers except a half in- 


terest in one. 


4. APPELLANTS merely wrote checks on their bak accounts 


which were to'be covered with the agent's funds except for one 


offer of the 39. 
Se As a matter of fact, there was a plain violation of 


43 CFR 192.42: (@) (4) hereby quoted in pertinent part: 


"(4) If the offer is signed by an attorney 
in fact or agent, or if any attorney in fact 
or agent has been authorized to act on behalf 


of e offeror with respect to the olter or 
or lease, separate statements over the 
signatures + the attorney in 


eras fact or agent 
an e offeror stat whether or no ere 
B any agreement or understan etween 


them, or w. any other person, either verbal 
or written by which the attorney in fact or 
agent or such other person has received or is 
to receive, any interest in the lease when 
issued, including royalty interest or interest 
in an operating agreement under the lease 
giving full details of the agreement or under- 
standing, if it is a verbal one; the statement 
must be accompanied by a copy of any such 
written agreement or understanding; and if such 
an agreement or understanding exists, the state- 
ment of the attorney in fact or agent should 
set forth the citizenship of the attorney in 


aoe 


"fact or the agent or other person and 
whether his direct and indirect interests 
in ofl and gas leases, applications, and 
offers therefor exceeds 46,080 chargeable 
acres in the same State, ... " 


The facts of this matter present grave questions. 
It is apparent that the APPELLANTS are trying to twist 
the facts and that the Bureau's DECISION rejecting this un- 


lawful scheme nust be sustained. 


Respectfully submitted, | 
DATED: January 17, 1962 Liistitiee Ze 
DUNCAN MILLER | 


Box 728 
Boulder City, Nevada 


Copy of this REPLY sent to: 

tip, James S. Holmberg, attorney-at-law, 
650 Seventeenth Street, 

Denver 2, Colorado, 


By certified Letter No. 622538 
RETURN RECEIPT CARD ATTACHED HERETO 


Lar < 
See U.S.C., Sections 1001 and 1341. 


FAIRBANKS 021765 


UNITED STATES DEPARTMENT = THE INTERIOR 
Washington 25, D. CT. 


FAIRBANKS 021494 
EVELYN R, ROBERTSON 


FAIRBANKS 021549 
JACK M, NEWMAN, JR. 


FAIRBANKS 021642 
W. C. WELLS 


FAIRBANKS 021765 
E. B, HECKEL 


IN THE MATTER OF THE APPEALS OF 
THE CAPTIONED OFFERORS FROM DE- 
CISIONS OF THE LEGAL ASSISTANT, 
DIVISION OF APPEALS, BUREAU OF 
LAND MANAGEMENT, REFERENCING 
FAIRBANKS 022139, 022149, 022141, 
022142, 022198, AND REJECTING THE 
CAPTIONED OFFERS 


vyevevevevevesv 


APPELLEE'S SUPPLEMENTAL RPRIEF TO 
AP. OF 
————REASONS FOR APPEAL ——~S 


To the Secretary of the Interior: 


Appellants have claimed that the relationship of 
Transwestern Investment Company, Inc. (hereinafter referred to 
as "Transwestern") to the appellants is that of an agency 
relationship. This argument is transparently a sham: 

1. The decision has determined that Transwestern 
had found fifty-nine persons in whose behalf thirty- 
nine applications each were filed. Each of these 
fifty-nine persons filed applications for each of the 
same thirty-nine separate parcels of land. This has 
not been denied by any party. That means that Trans- 
western allegedly "represented", as an"agent”, each 
of the fifty-nine persons who all sought the same 
par els’ of land and who therefore, on the face of the 
matter, had conflicting interests. 

It is axiomatic, under Agency Law, that an 
agent cannot represent conflicting interests. Obvi- 
ously, therefore, the relationship between Transwestern 
and appellants was not intended as an agency relation- 


ship or, if it was so intended, such agency relationship 


terminated as soon as Transwestern began aprakantine 
persons with conflicting interests. Searl v. farll, 
221 F.2d 24, 95 U.S. App. D.C. 151 [1954]; phillips 
Petroleum Co. v. Peterson, 218 F.2d 926, 934 (10th 
Cir. 1954), cert. den. 349 U.S. 947; RESTATEMENT OF 
AGENCY, Vol. 2, 88 389, 390. 

2. The decision found that apn officer of Trans- 
western, Mr, Maillaux, and his wife filed thirty-nine 
applications for the same land. It is axiomatic, 
under Agency Law, that an agent cannot engage on his 
own account in any business or transaction which is 
of the same character as that of his principal. 3 
C.J.S., Agency, p. 19, and cases cited therein; Pratt 
v. Shell Petroleum Corp., 100 F.2d 833 (10th Cir. 
1938), cert. den, 306 U.S. 659; Nye v. Lovelace, 228 
F.2d 599 (5th Cir. 1956); Phillips Petroleum Co. ve 
Peterson, supra. This would apply even though it is 
an officer of the corporation, rather than the corpo= 
ration itself, that took this action. obviously, 
therefore, the relationship was not intended as an 
agency relationship or, if it was so intended, it 
terminated as soon as the officer of Transwestern 
and his wife filed their competing applications. 

3. No showing has been made that the corporate 
charter of Transwestern, which is designated 42 an 
investment company, permitted it to act as agent for 


other applicants for oil and gas leases. If Trans- 


western is in the business of leasing oil and gas 


lands for itself, the inference is that its charter 


would prohibit it from acting as agent for other 
potential lessees, since it would be competing 
against itself. Further, no showing has been made 


that Transwestern has, in the past, acted as an 


agent for oil and gas applicants. 
4. ‘Most importantly, the Agreement between 


Transwestern and appellants, on its face, shows 


that this was not intended as a true agency relation- 


ship but, rather, as a scheme -- aS was found in the 


decision -- whereby Mr. King and Transwestern con- 
spired to obtain oil and gas leases in a manner repug- 
nant to ‘and in violation of the "Mineral Leasing Act"and 
regulations thereuader. This is apparent from the 
following: 

' (a) Under paragraph 4 of the Agreement, 


the preparation of the application, as well 


as the decision whether to file or not to 
file for the land, was in the complete dis- 
cretion and control of Transwestern. All the 
appellants did was to lend their names to the 
applications. . 

(b) Although appellants gave to Transwestern 
thirty-nine checks in the sum of thirteen hundred 
dollars each, it is apparent, from the Agreement, 


that these were merely dummy checks,* which were 


LE OO 


* "accordingly, there Seems to bé no question but that the 
offerors in the cases hereunder discussion are not the 
real parties in-interest by reason of the azreenent signed 
by each, giving the Tranawestern Investment Somcany, Inc., 
complete control over.all of tne leases obtained in i 
conazetion therewith." (EZmohasis supplied.) 
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not to be used unless one or more offers were 
accepted by the Department. In such event, 
only one of the checks of thirteen hundred 
dollars was to be presented to the Bureau of | 


Land Management, and Transwestern was to deposit 
sufficient funds to cover the other thirty-eight 
checks. If, for example, an appellant had been 
successful in ten offers, Transwestern was ob- 
ligated, in effect, to pay the rentals on nine 
of these offers. In effect, therefore, the 
actual rental payments came from Transwestern. 
(c) Under paragraph 6 of the Agreement, the 
appellants were obligated to assign in blank all 
lands acquired and to deliver such ssvicnmentel X6 
Transwestern, Transwestern was not prohibited, 
under the Agreement, from assigning such lands 
to itself or to any corporation controlled by 
it, or to any dummy corporation that it may have 
chosen. Further, Transwestern had the sole 


right, under the Agreement, to determine what 


| 
consideration should be paid for the assignment 


and what the overriding royalty should be. 

(d) The Agreement did not give to the 
appellants the right to terminate the Agreement. 
Assuming that there was an agency relationship, 
the fact that Transwestern agreed to more than 
mere services would render it, by law, an aeency 
that could not be terminated until at least | 
after a reasonable time had elapsed. Allied 


Equipment Co. v. Weber Engineered Products, Inc., 
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that Transwestern has, in the past, acted as an 
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ship but, rather, as a scheme -- as was found in the 
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nant to and in violation of the "Mineral Leasing Act"and 
regulations thereunder. This is apparent from the 
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(a) Under paragraph 4 of the Agreement, 
the preparation of the application, as well 
as the decision whether to file or not to 
file for the land, was in the complete dis- 
cretion and control of Transwestern. All the 
appellants did was to lend their names to the 
applications. 
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thirty-nine checks in the sum of thirteen hundred 
dollars each, it is apparent, from the Agreement, 
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Dy each, giving the Tranawestern.Invesiment Jomzany, Inc., 
complete control over.all of tne leases obtained in ; 
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not to be used unless one or more offers were | 
accepted by the Department. In such event, 
only one of the checks of thirteen hundred 
dollars was to be presented to the Bureau of 
Land Management, and Transwestern was to deposit 
sufficient funds to cover the other thirty-eight 
checks. If, for example, an appellant had been 
successful in ten offers, Transwestern was ob-= 
ligated, in effect, to pay the rentals on fine 


of these offers. In effect, therefore, the | 
actual rental payments came from Transwestern. 
(ec) Under paragraph 6 of the Agreement, the 
appellants were obligated to assign in blank all 
lands acquired and to deliver such assignments to 
Transwestern, Transwestern was not prohibited, 
under the Agreement, from assigning such lands 
to itself or to any corporation controlled by | 
it, or to any dummy corporation that it may have 
chosen. Further, Transwestern had the sole : 
right, under the Agreement, to determine what | 
consideration should be paid for the assignment 
and what the overriding royalty should be. 
(d) The Agreement did not give to the 
appellants the right to terminate the Agreenent. 
Assuming that there was an agency relationship, 
the fact that Transwestern agreed to more than 
mere services would render it, by law, an agency 


that could not be terminated until at least 


after a reasonable time had elapsed. Allied 


Equipment Co. v. Weber Engineered Products, Inc., 


237 F.2d 879 (4th Cir. 1956); J. C. Millett 


Co, v. Park & Tilford Distillers Corp., 123 
F.Supp. 484 (D.C.N.D. Cal. 1954) .* 

(e) The profits that were to accrue to 
Transwestern under the Agreement were far in 
excess of any that would accrue in a normal 
agency relationship. For example, under the 
Agreement, if one of the appellants had been 
successful in all thirty-nine of his offers, 
he would be entitled to a fifty per cent. in- 
terest in only one lease and Transwestern 
would be entitled to all the profits in all 


the thirty-eight other leases. 


The self-serving declarations by appellants, after 
their scheme had been exposed, that they did not assign the 
leases, as they were required to do under paragraph S of the 
Agreement, are meaningless. They were obligated to do so 
under the Agreement which they had executed, and the decision 
found that they had done so. 

Appellants and certain alternate drawees have raised 
the point that the Supplemental Decision does not constitute a 
rejection of their offers or, if it does, such rejection is not 
proper until a lease conveying the lands in controversy had 
been issued, However, the Supplemental Decision clearly states 
that the applications of the alternate drawees were rejected, 
and it further clearly states that a lease should be issued to 
Duncan Miller. This being so, all the requirements of the 
decision of Henry S. Morgan, A-2868S8 (August 30, 1961), have 
been met. In apy event, in the Morgan decision, Morgan's 


| * Contrary to the statement made by the appellants in their 
; brief, paragraph 10 of the Agreement clearly states that 


it was binding upon the heirs of the lease owner. 
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applications were rejected on the ground that his offers were 
not the first ones drawn, and not on the ground of any dis- 
qualification. On the other hand, the offers of the alternate 
drawees were rejected on the ground that they were disqualified 
because of the collusive manner in which they had filed their 
lease offers, Therefore, there is no reason to wait for a 
lease to be issued in order to reject the applications of the 
disqualified offerors. The Morgan case, therefore, has no 
application to the instant case. | 

With regard to all others, in addition to aapetiene 
and the alternate drawees, who may have filed simultaneously, 
they had the right to appeal or to protest when their offers 
were rejected. Having failed to do so, their rights, if any, 


are not before the Secretary. The case herein is clearly 


within the principle set forth in Cc. T. Hegwer et al., 62 


Interior Dec. 77 (1955). 


Respectfully submitted, 


L. Richard Girouard SENTORTAL GURDON 

nn Sree 

645 Petroleum Club Bldg. 
‘Roederer Paar 


CHerry 4-8019 
Florida 5-0783 Denver 2, Colorado 
March 28, 1962 


CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 


Hon. Stewart L. Udall, Secretary 
U.S. Department of the Interior 
Washington 25, D.C. 


Dear Sir: 


During the period for ‘simultaneous filing for leases in the Umiat Area in 
Northern Alaska, back'in the fall of 1958, I filed applications covering 
Block 6, Twp. 1S, Rge. 2E; Block 6, Twp. 1S, Rge. 3E; Block 7, Twp. 1S, 
Rge. 5E and Block 2, Twp. 3S, Rge. 3E, all UPM, Alaska. My applications 
were filed in strict compliance with the special regulations published in 
July, 1958, in the Federal Register, or some other official publication. 


As I remember it, the special regulations stated that my applications would 
be included in a simltaneous drawing to assign them priorities. So far 
I have not received any rejections of these applications. 


It has just been brought to ny attention by a Decision of the Bureau of Land 
Management (March 16,1962), that the Director of that Bureau intends to 
issue leases on these very same lands to a man by the name of Duncan Miller 
on Miller's applications number Fairbanks 022142, 022198, 022140 and 122141. 
Miller's applications, according to this Decision, were filed subsequent to 
the drawing. My applications are therefore prior to Miller's, and I cannot 
understand why the Director of the Bureau of Land Management can consider 
issuing leases to Miller until he has rejected my applications for good and 
sufficient cause. I noticed a case in Gower's recently (Henry S. Morgan, 
A-28688) which supports my position in this. 


This entire proceedings hasn't been handled the same way sinultaneous offers 
are handled by the Land Offices here in the Rockies. They use a Form 4-1501 
which I am sure you have seen, I feel that if the Director of the Bureau of 
Land Management goes ahead the way he threatens to in this Decision, my 
statutory rights as a prior qualified applicant will be denied. 


Please consider this letter as a protest against the issuance of leases to 
Miller as threatened on Page 3 of this Decision, and as a request that leases 
be issued instead to me if all siumltaneous applications assigned priorities 
senior to mine have been rejected. 


Very truly) yours / 
. 4 / | f 


7 eae Oe 
se Le Ss, 


/ aot >/ S. : 
L. nig wd el otara as Gl a 


Director, USBLM, Washington 
Manager, USBLM, Fairbanks 


P.S. 


Along this line, I am enclosing a copy of a State of Alaska Decision on 
simultaneous applications. I think those fellows handle this the way it 
should be handled. All applications are assigned a serial number and a 
priority. The highest priority whose application is 0.K. gets. the lease, 
and the rest of them are rejected. Those Alaskans don't go giving the 
lease to someone who comes along later just to cause trouble and delay 
development. 


62 - 


STATE OF ALASKA 
DSPARTHENT OF NATURAL RESOURCES 
DIVISION OF LANDS 
344 Sixth Avenue 

Anchorage, Alaska 


7 NY 1964 


DECISION 


Audrey Heitbrink $-13-5-43 
5440 Conley Way ADL 09815 
Denver, Colorado 


APPLICATIONS REJECTED IN THEIR ENTIRETY 


Applicant Jack Bales, 535 Empire Bldg., Denver, Colorado, ADL 


10712, was awarded priority number one at the drawing held July 25, 1961, and 
has been issued a lease effective September 1, 1961, on Tract S-13-5-43. 
Subsequently, the follo-ing applications listed by priority numbers are hereby 
rejected in accordance with the Alaska Oil and Gas Regulations: 


AIS_AND. ADORAD> Meculd &. Lerman, 2010 >. Adrame Court, Spokane, Waeh. 
Audrey Heltbeinn, $440 Lunley way, Denver, Lulurady 4 Gerd A a vhwerdtteger, 1010 6 Ovetin Focmington, Mew Mentcw 
macy Lov Ledbeccer, D103 Kath Avenue, Ans! Wm James stark, 1/30 Firet NeCiunal Bank Blug., Denver, Cole. 
Jack & Migginge, 31D 6th Avemve, Anchoregs. HH Blataend, S19 cuinen Bide. Seattle &, Ween, 
ee near tos Pes. Clu Siig , Osnver 2, ! Lo Cewwail, IVA? Pico wetbomal Mane Bidg., One. Ctcy, Obl 
Naverd By cuney, 2900 Facifls Ave , Sam Franctes Milltew W carpenter, Le Quasar nenvar 20, Cole 
Climan G Mvebine, 1606 Kieanuc De tvu, den Mat dvecyh m. fate, Oe wurid Cldg., Tulse, Oble 
Peed > Naneun, 1636 Ven Vyne Ay, san Merenu, Col ll . Kenneth A stcuble, 20/- 20th Ave., Syenard, Alooke 
Gecki W. cceile, IDs Liteme, Anchorage, Ale arose Cs sey ade iesbaegl Mada dee, 20) Sth ae. 
We teve wigaty, Allerte, senade 
stten Reet ter Je, SbO uutgomery SC, San Franctece, Bee ee eee eee sganacaural 
Tevin MH Uubrow, 313 7¢n Avenue, Mow Yue! 
Witna sharstene, of Metere M Avete Je 10) 206 Se Ss Hisles belteca nun 29}, eamnoragerias 
Stiteceearosl on. 208 muvelde Kuad, Alhenbre, Lalit ey York, 319 Mile igh Genter, dunver, Colorede 
wed. ne 78) two Polue Ranoe, Lateyerts, Calit Po J. whitvley, 312 > Manetivid, lve Aagulee do, Calit 
Sovony RUBLE OLI Cu. Mm., 812;> Piaver, tue Angoten Om, CObIE Charlee 4, Barnes, Bua 39%, Ani. , Ale 
OD. Gundy, s/o Hubert MW: Adale, Je, 709 HD at w, Beadiey &. direvter, 102/ OLL & Geo Bldg, Wichice Fell 
pA han Koberg No Adatc, Je, (03 dh ot, w , Calgary, Alberta, 
16 Guuntly Give Ue , Bamecetioi@, Celie Rethew Keck, 1350 Lakvohure Orive, Chicago, Lilinete 
Aider Che De, Amen, Abe Thevdure Fe Je, ttm. 206, Tucnagete Aram, Amch., Ale. 
Bon 4 ae, Syonerd, Ale et ak Judd Puwler, Gane Mvewlive, 1980 Urve 6., Amb, Ale. 
noe eo Lath, Aah, Abe Joseyh stevens, Je., LH0G 3t., amh., Ale. 
‘ sf Toe Goihane, 92) YER Ave, Angh , Ale 
Wilitem 3 anieley, Bom MLL, Amt. , Ale 
ce wl PeCruleus Club Blig., Dvaver, Cube bad 
Reriun K. Crennie, o/u Rubyrt NH Adaer, Je., 70) Sth 28, H., 
Lelgecy, Alberte, Canade 
iit 22 may C Wolte, 300 th ave, Anh, Abe 
Ounald n gdetrue, c/o Jomo L, Ruthe, Bon dot, Seldacaa, Ale. 
Kenect B Hiileumyer, Je , «/v Aubert M, Adele, Je., 703 
Sch Se, Wo, Calgary, Alberta, Canada 
ve Roth © Clover Meleon, s/u mubece M. Adobe, Je., 103 Sth 
30... 0, Colgary, Alberta, Conade 
Racy. Geciooo, et el, B17 Megbice md., Rerthfield, Ghie 
Gourge Gav, 210) Shattuck Ave., Berkeley 4, Calif, 
Dienche V. Kremer, 1825 30. Kewport S¢ 
David B Waldron , etal, 696 w, 212en, 
Saeaat ea ANS) Jemge 0 Prise, Joba W. Van Ourt, 1008, J0ch, spenard, Ale 
clitersta’ mete o faoen Uti ve, Bus 9/33, Onde, City, Okla. 
Virginie m. Fewin, 325 b ae co Feaok K weiner, 1122 Lich 5¢,, Kowline, Wyoming 
ac tastes Senge abe, 10m) Wo Beyenc, 319 Mile Migh Cater, Deaver, Colerade 
Abner Siegel, 22) Prospect, Plore Kuk, 14/0 30, Mevejo 3¢., Deaver, Colorado 
Alien R True, )2> Petruivue \ivb Bldg. , Ownvrr 2, Culo Herold Wolttued, Bon 63), Anchor alecke 
Vieginia A. stone, SBUL E. 6Cn Ave, Denver . Gulu Thomas C Ovrvugh, 290 Denver Club Bidg., Beaver 2, Cole. 
Fred U dunes, Orval R. Burgner, 9. 26LN Ave , >pumane Kvelye HW MyDowell, Bus 40/9), Spenard, Ale 
ee Acthur # Cowper, 908 Suuth 11th, Loremte, Wye., ato) 
Perry T Memmett, 11) Fellendes Ueive, Oeiy City, caltt Mooth B Giilecce, 331) Ovcidental $¢., Maherafield, Colt l. 
Alaletate & tail, GOO Muntqunery 9, San Pranmtay, Vallf Warold & Stak, 300 30. Lander Steast, Seattle 4, Maen. 
Tromee J. Bichewl, 270) keple treet, spenard, Ale Donald B. Campbell, @1 ACioe Place, Berkeley, Colil. a 
Secin wtinoLin; 1200 Cesk, AN abe Charlee K scott, @-el, 858 meator, Ave., Rewer, Ohie * _ 
Chaclette K. Oleeva, 13) Delmer, steritog, Cole 4 €. kmory, 2 Lynch Covet, murega, Caltt, 
ete puanae re cOLd/ ISU ae 5 Anchocahle’ H.  Bolech, 1010 H Ouatin, Facetogtvn, Mow Ren. my 
ree ee a ren axenic 2701 Wide, anh is W Bonner Brive, 35/0 Cact Dishenoum PL., Denver 22, Cole. 
re. Ploceme w. Ray, /)/ Went BUN, Claremuc, Calif Pronk: Geuk, 1239) 8, (Sth Ave. AMER Abe: 
Pred P. Nenkel, 12 Culorede Bidg , Ovaver 2, culo . Moy W Luther, Bun S662, MC. View, ale 
Gavacd Mike Davie, 1B10 7m. Bank Bldg , Omver, Colo Lean china, 40) Park Ot., Aach., Ale. ' 
Claude C. McDowell, Bon 6-195, Spenard, ale Robert Critchlow, 191) Locwet Ravine, Bererefield, Cait, 
cake J. 0. White, Suite 110, Mubil Bldg , Wichice, Kaneaa 
Standard OL) Co of Galil, told Ot) Cocporation, 
223. Bush 9¢., dan Pranciecu 20, Caltt 


Aah Abe 
Los Angeten G9, Caltt 


Ato, 

Limvin, esd salvwe Springs, Lafayette, 
Phoebe Mure, 806 Meletiah 901 Mintetec, cule 
Duneid bo seruble, 90/26 ave |, syvnacd, Ale 
Lovie &. med 1OL2 Stn Ae, Feirbenne, Ale 
Radert W. adams, O01. Puschitl Wd. , Beverty While, 

A Betghe, WG Shetsreid, 2906 UCN Ave, Aah, Ate 
Kaeard © Birt, + OF bam, Bye 26k, ou tuetne, Abe 
Kunene # 
jue T 
Juan Lee eS oensae 


Soul M Meingerten, 41) Crest Roos, Pebble Beach 
etn, MK whientee Mivd, b A 5, Gollt 
4d tllerby, P.O Bon 602, Lender 

Sem Joseph, 12) w Teh St, bow Ai : : Mubert WH Jvhneun, 3° 991) dpemerd Ad, dpenerd, Ale. 

Kerry be Uyer, 909 Tei-dtace Bldg, Maurie seniiten, 690! Best Pine s¢., lulea, Unie. 

Masiwe A. Young, G¥LJ-ach 54, m. & ony © G Bintord, Boe M22, wienice, Kemeee 

Clare Wuiiier, 230s Cape Gude Blvd. . Amn, Ale fdas mee ¢, Bue 2250, Anch , ale 

Chetegine mM Chil, Boe B36, AMA, Ale Lucayde C Adele, c/o Rubere MH Aut Je., 20) Sch Se. we, 

Ruth Moreleve MmGane,c/u Robert H Asete, Je, 703 Sem de, Calgary, Auaete <-neee . . Sen 5 ee 

Wo, Calgary, Alderte, Conede : Loree L Hillean, 29/5 Wilehice Bivd., Lee Angeles 3, Calif, 

John F. iibugen, PO Bos iv2d, Leeper, Wye Bune © Yevney, 2250 4 9h, Vemuuver, B.C Conede 

Lo. vey, Bon B23, Amn, Jemae w wvole Gen el , amcn., Ale. 

Marvld Lo Mumwland, Je votrulove Big, Low 1d, Calee HB Bentiey, of ai, Bus 4-)46, spemard, Ale. 

J. 4. Comay, fon $20, sitne, A : Lee Shavey, 2610 WW 46, Oule. City, Ukle 

OS Meretsn, Bos STL, Unie Chey, OF be P Leland S Vane, 053 Luuat, deaver, 

R. lowte OM Middleridye Laow, Kui ting Mitie Colle Knub HLil Mineg, Tax , 208 Sansome 3¢ 

charles A Ledbecter, HOS Kmin Ave. Anh, Abe Wilitem Jonee, LiL Vie Jucar, Mewport Booch, Calif. 

Alice Adame, Tes IAT at, Lande, ye Laccy > Gill, Bos 30, amb , Ale 

Hore A UAE (en, Bue Del, Go idatna, Ale Allee Junn Cdvecue, PO. Bus /218, Toles >, Cale 


Al Ren Olt, tne. os Judd Vielen, Pee 1980 Orve RebsraD dader tceo2200" Uskast: bosle: 
Anchur Ale tue 
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Konry . Nolaor, c/o Aubert H Adate, Jr., 70) Sth St. W., 
Coneda 


Calgery. Alber 


Price, 2691 Sc. Marys Wey, Sale Lake City, Uteh 
Janet Barber, 1001 8. St., Amb.. Ale al 


Jay C. Mueller, Bon ae her 
7. &. Lane, 376 Corral Ge Th Salinas, Cattt. 
2120 Wash. Bldg., Seotcle 1, Wash. rd Robert 3. Wucdverd, 18722 W. Tepange Beach Ad., Maliby, Cali(. 
3955 Woneyevt Ad., Sale Lote City, Ut iz John &, Heller, Bex 124, Tulsa, Okie. 
Borbara Tovacend, 264) 8. Colter, Phoenin, Arizona fra. Irene Oecheat, are ira. Ave., $. Reneve, Pa, 
‘Thenae G. Monsel, 1708 Etitamne, Aach., Ale. Pramk ¥ Sitwantes, 445/8. Sth St., Amch., Alo. 
Judy VW, Kader, BO Karrigon $t., sousalite, Coltt. Thomas D. Chelocopher, 415 Ela Street, Denver 20, Colvredy 
Comred Keuceon, 5609 Beach Drive, Seat! Mash. A Doneld J. Reilly, 265 +:42nd Avenue, Sen Meteo, Calif. 
Joeephiau Zubich, 820. Park Se., Butte, Montesa Gorald T. Raydon, 4536 Avgvet S¢., Loo Angeles 8, Celt. 
©. Ruse Meekiae & Jomve €, O'Malley, 620 £. Filth Ave.. Ruch C. Regan, 682} Irte Circle, Lee Angeles 28, Calif. 
Ale. Rita L. Hunt, 1012 3th Ave., Aach., Ale, 
yateicta Rvetsekt, 1706 Litenaa, Aach., Ale. C. P. E@warda, 1827 19th Avenue, MW. W., Colgery, Coneda 
. Seaburg, 66 3. Midtacue Way, Denver, Cole. : Jemve C. Kieble, 649 $0| Olive, Lee Angeles, Caltt. 
Prash 3. rive, Bon 160, Fairbanks, Ale. Janice HK. Reeve, G08 DSe.. Anch., Ale. 
Cletes Service Petroleum Co,, Cities Service Bidg.. Bertieeville, ‘ See ee ee se aitat beiaeeas iat 
Onlehows y 
Kom Overwite, 621 Sth Ave., Anch,, Ale. baked Potesky, 1002 Suettns Se,, Aach 
Tom Paleer, 417 Union Mac’l Bidg.. Wichite, Kansas : Peule 5. mol 
George 7. Boney, 329 Taira ave.. ances A ie Cary A. hod Recial 
Reward L Peirce, Redbeak, jailey, : 2 i Pe 
Vierine Leeece, wA0 Veet Och St., Juaction City, Kansas : Pepa falcon mages Heat a ea acs 
Kevin 7, Crobevent, Bos 95, Seldovia, Ale : Phillipe Petroleve Co., |Bactleavitie, Okie. 
Puadedy, Jr., 29 Chriatensan Ro., ea Ore Feenk A. Grove, 2349 Huntington Or., San Marino, Calf, 
Robert W. Berry, 1248 £, 23th St.. Tulse, Oul ‘ Geeald &, Dard, 246 AthiAve., dach., Ale 
Gracie Bell O11 Co., 2406 Darby Ave., Anch., Ale. Toabel R. Sandicen, 2140 Cast Weh St., Tulea 16, Ole. 
79% WE 23, Ohbe. City, Ou! ‘ W. J. Bvene, et 15 ‘Ivinews ot., Larente, Wye, 
Roth Y. Rarrack, 515 Murthvard Bidg., Petrbaake, Ale, i Actbu G. Rydetrow, 3901 5. Glipte 3t., Eagleweed, Cole 
other L. Wolfe, 300 3th Ave.. Aach., Ale. S. Alex Parker, c/o Robert W. Adete, Je., 703 Sen Be. W. 
Mune O11 Co., 700 Mercantile Bank Bidg., Dalles, Texas Calgary , alberte, Caasda 
Jecey P. Wonger, Ben 4/99, Spenard, Al H. BD. Bird, 29 Sunset Or., Engieweod, Cole, 
Minebeth St., Sele Lake City, Ucar Jean C. Mott, 3035 Mob MLIL Drive, Casper, Wye. 
Carondelet St.. Lew Angelae 37, Celt. Asiph &. teewtth, Bou $91, Anch., Ale. 
Meoh. Bayeot O11 & fat : 3M, : 
Cee Mente aon be_, teresea beach, COLL Beyont o4 Can Corpotation, POL + Oth Ave., 5 Catgery, 
The Ohtv O11 Cu., 550 50. Plowsr Se., Low Ang: 2, Colte. Wileoa VW. Lewte, 532) Alte Conyade A4., Le Canada, Calif. 
Adttense C. Burke, 142 Gillie, Plays Owl Ruy, Calit, Marry L, Rojfe, Bon 1734, Aach 
®. J. Cuctotetm, 210 Cluvur Blug., Aach., Ale. : Marcy V, Welner, 206 W; Bult 
Muvard &. Eetsheun, 610 Peravee Union Bidg., Denver, Clu. H.W. Goforth, 601 Brodavale Dr., Mudeate, Calif, 
Sea WeOwell, Ben 479), Spwna Ale. A.B, Mucthefl, 410 Vetaon St., Oohiand, Calif. 
unterd A, Orloft, 210 Glover Bldg., Anch., Ale. i Alva 0. Santon, at-al,:Bon 1847, Polaer, Ale, 
Richard E. Oreha, 2712 S, Pilleure, Ounver, cule, B. CG. Dunatelle, Box 1246, Anh., ale. 
Raiph ¥. Goratula, P. 0, Bun 169%, Amn, Alo. Dovid MW. Keyaton, 6/ Sélby Lone, Atherton, Calif. 
C. 8. Olectar, 1700 Breeduay, Denver, cule. Viecor Johnson, 819) Third Aah. Ale. 
Betty Cuddy, Bon 720, aac’ Ale i aAach., Ale 
GC. Barceand, Bon G26, Aach., Alo . K Dele Berton, 761 St. Marys Way, Sele Lake City, Ucar 
Lee C. Mille, O12 Sunset Drive, Pacific Grove, Cott. BP Exploration Cv., (Ajecke), Tne., 106 Me. McKinley 8! 
Jack D. Steofteld, Bou 5754, Me. View, Ale. Anch., ale i 
Wilttew Stekae NcCabe, 392-40Ch St., B. HW, Colyary, Alburte, . Aaren Siwun, 1026 Mubert Road, Oakland 10, Calif. 
Thomas C, Whalen, Muate J. Allen, S16 K St, A 
C. Pidlec, 1300 3. Lich &. Sale Lake City, Ucar Bertram & Simon, 20 Dpdley Ave., Piedecar, Call 
d/o Mubert MH, adete, Je., 20) Sth 3e., W. Lionel Jesper, 926 Potrvien Ave., Arcadia, Calif, 
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Applications and Entries: Filing--011 and Gas 
Leases: Applications 


When a drawing to determine priority among 
similtaneously filed conflicting oil and 
gas jease offers is conducted in manner 
contrary to the provisions of the pertinent 
regulation and the order directing the 
drawing, it mst be vacated and a new draw- 
ing held. 


Oil and Gas Leases: Applications--Agency 


An oil and gas lease offer filed by one 
acting as an agent for the offeror without 
an accompanying statement of any possible 
interest of the agent in the offer or 
prospective lease as required by the perti- 
nent regulation 43 CFR 192.42(e)(%) earns no 
priority and mst be rejected. 


O11 and Gas Leases: Applications 


Where several offerors for an oil and gas 
lease for the same land each enter into an 
agreement with an agent who is to have at 
least a 50 percent interest in any lease 
igsued and who is to have substantial control | 
over the lease, the agent is a real party in 
interest in each offer so that he, in a draw- | 
ing held to determine priority among these 
and other conflicting offers, has more than 
one chance to prevail, a fact which dis- 
qualifies all offers so affected from gaining | 
any priority from the drawing. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 


OFFICE OF THE SECRETARY 
WASHINGTON 25, D.C. 


Fairbanks (21494 et ai,2/ 
Fairbanks (22139 et al. 


v : Noncompetitive offers to 
Evelyn R. Robertson et al. : lease for oil and gas 
Duncan Miller 2 rejected; lease to be issued 
: pursuant to another non- 
: competitive offer 


Affirmed in part; reversed 
: in part 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


' Evelyn 2. Robertson and six others2/ have appealed to the 
Secretary of the Interior from a decision dated September 21, 1961, 
as supplemented on March 16, 1962, of the Division of Appeals, 
Bureau of Land Management, which rejected their respective non- 
competitive offers to lease for oil and gas certain lends in Alaska 
and directed that leases be issued to Duncan Miller pursuant to his 
four conflicting offers.2 


i/ The names of the other appellants and their offer 
numbers are: 


: Jack M, Newman, Jr. Fairbanks 021549 

i W. C. Wells Fairbanks 021642 

' E. B. Heckel Fairbanks 021765 
R. L. Madden No serial number assigned 
Melvin R. Mailloux No serial mxber assigned 
Jack Franklin No serial number assigned 


2/ Feirbanks 022139, C22141, ce2142, 022198. 
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The lands sought for lease are in the Gubik-Umlat area 
in Alaska which, along with other lands totaling approximately 
4,000,000 acres, were opened to oil and gas leasing by a notice 
dated July 24, 1958, published in the Federal Register on July 29, 
1958 (23 F.R. 5700). The sppellants were among the many applicants 
vho filed for one or more of the tracts into which the area had 
been divided for leasing purposes. A drawing was held on October 1, 
1958, as provided by the opening notice and the pertinent regulation, 
_ 43 CFR 295.8, to determine the priority of the various conflicting 
offers. Mrs. Robertson, Newmen, Wells, and Heckel were each drawn 
nutber one for one of the four leasing tracts involved here and 
Madden, Mailloux, and Franklin were arava as number two or three 
for one or the other of these tracts. | 

| 

Thereafter, before any leases were issued, Miller, on 
October 22 and 28, 1958, filed his conflicting offers and then on 
November 7, 1958, filed a protest against the prior offers, He 
asserted later in suyport of the protest that the appellents were 
not qualified to hold leases because all of them gave the same 
address, Post Office Box 1161, Dallas, Texas, in their offers, which 
he said was indicative of collusion. In a decision dated May 29, 
1959, the Fairbanks land office dismissed the protest, holding that, 
dn the ebsence of any evidence in support of Miller's allegation, 
there was nothing in the record to show that each offeror was not 
acting for himself alone or was not qualified to file an offer or 
hold a lease. 

On eppeal to the Director, Miller repeated his allegation, 
added that many other offerors used the same address, said/ that it 
was impossible for him to present additional evidence, and asserted 
that it was the duty of the Bureau of Land Management to stop 
collusive filings. 


Thereafter, the Bureau conducted an intensive investigation 
of the circumstances surrounding the filing of a lerge number of 
applications using Box 1161, Dallas, Texas, as an address.' In its 
decision, the Bureau set out the results of the investigation. It 
concluded that the eppellents were not the reel parties in interest 
in their respective offers but that the Transwestern Investment 
Company, Inc., with whom they had all signed an agreement was, and 


3/ Whe supplerental decision was served upon the! two 
alternates drew for each tract. The other alternates have not 
filed appeals. 
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+hat they were disqualified in the drawing because of the collusive 
manner in which they filed their offers. It concluded that leases 
should be issued to Miller, all else being regular. 


On appeal, the appellants contend that they are the real 
parties in interest and that the use of the same address did not 
show collusion, and that the use of agents to handle lease filings 
is usual and permissible. They also deny some of the conclusions 
reached by the Bureau, which will be stated below. Finally, they 
urge that in any event it was erroncous to award the leases to 
Miller. 


It appears that John J. King of Denver, Colorado, con» 
ceived the idea of interesting a large number of people in filing 
oil end gas lease offers in the Gubik area of Alaska. He then 
arranged with Mailloux, who was at the time Vice President of 
franswestern Investment Company, Inc., for Mailloux to explain 
the project to people in the Dallas area who might be willing and 
able to participate in it. Mailloux persuaded 59 individuals to 
sign an agreement with Transwestern, which provided as follows: 


“TETIS AGREEMONT, made this day of Septenber, 
1958, by and between é 7 
hereinafter called 'Client,' and TRALSTERN DYVESTMENT 
COMPANY, IXC., a Delaware corporation, hereinafter 
called "Agent;’ 


"WHEREAS, Client desires to acquire a Federal Oil 
and Gas Lease in the State of Alaska and desires the 
services of Agent to handle for Client his filing of 
Client's offers for such lease, and to handle the sale 
of such lease if acquired; and 


"WHEREAS, Agent is willing to furnish such serv- 
ices upon the terms and conditions hereinafter set 
forth; 


"NO, THEREFORE, in consideration of the mtual 
covenants hereinafszer set forth, Agent and Client agree 
as follows: 


"1, Client will prévide Agent in sextuplet 
thirty-nine (39) signed forms No. 4-1158 ‘Offer to 
Lease and Lease for O11 and Gas." 
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"2, Client will deliver to Agent thirty-nine | 
(39) signed checks on Client's bank account, each in - 
the amount of Thirteen Hundred Dollars ($1300.00) and 
each drawn payable to the United States Bureau of Land 


Management. 


"3, Client will pay Agent a service charge of 
Thirty-Nine Dollars ($39.00), being One Dollar ($1.00) 
per offer filed. | 


"4, Agent will complete the thirty-nine (39) of- 
fers and file the necessary number of copies of the 
same, together with the thirty-nine (39) checks to be 
delivered hereunder with the Fairbanks office of the | 
Bureau of Land Management prior to September 29, 1958. 
Agent will provide the geological services required to 
select the lands to be covered by such filings in an! 
area, or areas considered geologically favorable for the 
exploration for oil and gas. In the event that Agent 
fails to perfect such filings, for any reason, Agent | 
shall return the service charge paid by Client and all 
of the checks delivered by Client and Agent shall have 
no further liability by reason of such failure to per- 
fect the filings. 

"S, As soon as the results of the acceptance or 
rejection by the United States Bureau of Land Manage- 
ment of Client's offers are made known, Agent will de- 
posit to Client's bank account such funds as may be ree 
quired to cover all except one of Client's Thirteen Hun- 
dred Dollar ($1300.00) checks, which will be presented 
for payment as a result of the acceptance of one or more 
of Client's offers by the Bureau of Land Managew-nt. | 


"6, Client agrees promptly to execute end dc- 
liver to Agent duly executed Assignments of all leuses 
acquired by Client as a result of offers made in ace! 
cordance with this Agreement, such Assignments to be| 
made on the required nunber of copies of forms No. hq 
1175, ‘Assignment Affecting Record Title to Oil and Gas 
Lease. The mz of the Assignee shall be left blank 
in such Assignuznt, and the overriding royalty reserva- 
tion shall also be left blank. Client hereby authorizes 
Agent to complete such Assignment by filling in the ueme 
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of the Assignee and the percentage of the overriding 
royalty, if any, to be reserved. Client hereby author- 
izes Agent to deliver such Assignment for such considerae 
tion as Agent may deem advisable. 


“7, Agent shall use its best effort to sell upon 
the best available terms all leases obtained pursuant to 
offers made by Client under this Agreement. Upon a sale 
by Agent of the leases, if any, acquired by Client, 

Agent will promptly pay Client the sum of Thirteen Hun- 
dred Thirty-Nine Dollars ($1339.00), being Client's total 
investment, plus one-half (1/2) of the cash profit, if 
any, realized from the sale of that one of Client's 
leases which is sold at the highest price. The proceeds 
realized from the sale of Client's leases, if any, in ex- 
cess of one, will be retained by Agent in consideration 
of the performance by Agent of its obligations under 
Paragraph 5 above. 


"8. Upon the successful sale by Agent of that 
one of Client's leases which is sold at the highest 
price, Client will promptly execute and deliver to Agent 
good and sufficient Assignment of one-half (1/2) of the 
overriding royalty, if any, reserved to Client in his Ase 
signment of such lease, and a good and sufficient Assigne 
ment of all overriding royalties, if any, reserved to 
Client in his assignment of all other leases acquired 
hereunder. No consideration shall be paid for such As- 
signments other than that paid to Client by Agent under 
the terms of Paragraph 5 above. 


"9. If, within ten days after it is known which, 
if any, of Client's offers have been accepted, Client is 
dissatisfied with the transaction entered into pursuant 
to this Agreement, Agent will reimburse Client for all 
of his payments made hereunder in exchange for an Assign= 
ment of all rights of Client in oil and gas leases ob- 
tained by Client under this Agreement. 


"10. This Agreement shall be binding upon the par- 
ties hereto, their heirs, successors and assigns. 
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"TN WITNESS WHEREOF, the parties have signed this 
Agreement on the date first above written. | 


"TRANSWESTERN INVESTMENT 
—IOOOee 
CLIENT COMPANY, INC. 


Vice President 
“AGENT 


"13. Nothing in this agreement shall preclude client 
from paying for ($1,300.00 to U. 8. Bureau of Land Mgt. ) 
any leases more than one the client draws and keeping the 
game subject to the same terms and conditions £5, those! 
described herein for the initial lease drawm."#/ 


In accordance with the egreement, each of the 59 offerors 
signed 39 offers covering 2,560 acres each in the Gubik area, and 
furnished 39 checks each in the amount of $1,300, The documents 
were then sent to King signed in blank. King filled in the 
descriptions of the land and prepared the envelopes for the drawing. 
He then took the completed offers to Fairbanks where he filed them 
and others, some 2,750 offers in all, on September 29, 1958. Asa 
result, some 59 offers of the Transwestern group were filed for 
each of 39 tracts. 


5 4/ Paragraph 11 was not part of the printed agreement but 
added as a rider. It was added to mst of the agreements after they 
were first signed. 


5/ The appellants deny that the spplications were signed 
din blank, However, King in a sworn statement in response to the 
question "Did you receive the applications all signed in blank?" 
replied: 


"Yes, we did the clerical processing in this office. — 
The stacks of applications came up here signed and 
witnessed and we filled in the descriptions of the land. 
And we put them in the envelopes too. We had a way of 


6 


A-29251 


Although there was no written agreement between Transwestern 
and King, it appears that King was to receive half of any profits 
derived by Transwestern from the transaction. 


The notice of availability published on July 29, 1958, 
supra, stated: "Fach offeror may file only one offer for each 
separate leasing block." (Paragraph 3.) 


The Bureau held, in effect, that King and Transwestern, 
having a 50 percent interest in each of the offers filed by the 59 
offerors they represented, had m&thematically enhanced their chances 
of prevailing in the drawing to the extent of 59 to 1 over the 
chances of other offerors. 


Aside from the reasons relied upon by the Burem, however, 
there is another regulation pertinent to the facts which is dis- 
positive of the appeal. At the time the appellants filed their 
offers this regulation provided that each offer mst be accompanied 


by: 


"If the offer is signed by an attorney in fact or 
agent, or if any attorney in fact or agent has been 
authorized to act on behalf of the offeror with respect 
to the offer or lease, separate statements over the 
signatures of the attorney in fact or agent and the 
offeror stating whether or not there is any agreement 
or understanding between them, or with any other person, 
either verbal or written by which the attorney in fact 
or agent or such other person has received, or is to 
receive, any interest in the lease when issued, including 
royalty interest or interest in an operating agreement 
under the lease giving full details of the agreement or 


Footnote 5 - continued: 


doing it, so that we could write the envelope--the 
description of the land had to be on the outside of the 
envelope for the drawing. So we had a system of putting 
it in while we typed the application so that the 
description would appear on the outside of the envelope 
and then.we checked them all for, you know, correctness 
and so forth and put their checks each in the individual 
envelope and labeled it, and sealed it." 
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understanding, if it is a verbal one; the statement 
must be accompanied by a copy of any such written agree= 
ment or wnderstanding; and if such an agreement or 
understanding exists, the statement of the attorney in | 
fact or agent should set forth the citizenship of the | 
attorney in fact or the agent or other person and 
whether his direct and indirect interests in oil and 
gas leases, applications, and offers therefor exceeds 
46,080 chargeable acres in the same State, or exceeds 
100,000 acres in the Territory of Alaska. This 
requirement does not apply in cases in which the 
attorney in fact or agent is a member of an unincor- | 
porated association (including a partnership) or is an 
officer of a corporation and has an interest in the 
offer or the lease to be issued solely by reason of 

the fact that he is a member of the association ora | 
stockholder in the corporation." 43 CFR 192.42(e)(4). | 


The notice of availability, supra, specifically provided 
that "All offers to lease mist be submitted * * * in accordance 
with the regulations 43 CFR 192.42, ** *" (Paragraph 3.) | 


The agreement establishes that Transwestern was an agent 
of the offerors who was authorized to act on behalf of the offeror 
with respect to the offer or lease. For example, paragraph 3 
authorizes Transwestern to complete and file the offers and ‘para- 
graph 7 empowers it to sell the leases. It follows that the 
prescribed statement was required to be filed with each of the 
offers, together with a copy of the agreement between the offeror 
and Transwestern. Im the absence of the statement, the offdrs 
earned no priority, Charles B. Gonsales et al., Western Oil Fields 
Inc., et ale, 69 I.D. (A-28699, A-20007, December 25, 1962); 
Eugenia Bate, 69 I.D, (A-28519, December 28, 1962); W. HE. 
Burnett et al., 64 I.D. 230 (1957); Roy M. Johnson, A-~28173 | 
(February 29, 1960). | 


Although it is now unnecessary to consider the other 
reasons relied upon by the Bureau, I believe it is well to state 
that under the facts established Transwestern and King were the 
real parties in interest in the offers ,6/ that a party in interest 


6/ Antonio Di Rocco et _al., A-26434 (July 11, 1952); 
Yakutat Development Company, Alaska, 63 I.D. 97 (1957). 
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can submit only one offer for participation in a drawing, 7/ and 
that Transwestern and King had created an inherently unfair 
situation which disqualified them from participating in the 
drawing. For these reasons, too, the offers in question did not 
earn priority.2/ 


There remains the objections raised by the appellants te 
the issuence of leases to Miller, The notice of availability, 


supra, stated: 


"6, All offers mst be filed in the Land Office, 
Bureau of Land Management (P. 0. Box 1050), Fairbanks, 
Alaska. All offers received in the above-noted Land 
Office from the date of publication hereof and until 
10 a.m. of the 60th day thereafter, will be considered 
as having been simultaneously filed. The priorities of 
all conflicting offers will be determined in accordance 
with the procedure outlined in the regulation 43 CFR 
295.8 and the sealed envelopes referred to in the 
preceding paragraph will be returned unopened to the 
unsuccessful offerors." 


At the drawing, the manager explained that from each group 
of filings for the same land a winner and two alternates would be 
selected and that all additional sealed envelopes would be returned 
to the offerors. In response to a protest by King, who argued that 
this procedure would deny priority to any offerors whose offers 
were returned if all of the first three drawn failed to qualify, 
the manager stated that in this event the next valid offer filed 
over the counter would be adjudicated. The drawing was then held 
and the procedure announced by the manager followed. Apparently 
no record was kept of the offers other than the first three drawn 
for each leasing block. 


At the date of the drawing the pertinent reguiation 
referred to in the notice, supra, provided: 


7/ McKay v. Wehlennaier, 226 F. 24 35 (D.C. Cir. 1955); 
Hill et al. v. Culberteon, A-2615C et al. (August 13, 1951); reversed 
on other grounds, McKay v. Wahleanaier, supra. 


8/ Ia. 
9/ Ia. 
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"Processing of simltaneous applications, All — 
applications, which term includes offers to lease, filed 
pursuant to the regulations in any part of this chapter 
will be regarded as having been filed simitaneously 
within the meaning of this section where by reason of 
an order of restoration or opening, or a notice of the 
filing of a plat of survey or resurvey, they are 
filed in the manner and within the period of time for) 
the filing of sim)taneous applications provided for in 
such order or notice. When no order of restoration or 
notice of opening is involved, the applications will be 
treated as having been filed simultaneously if they | 
are received by a land office (or, if there is no such 
office for the State, by the Washington Office of the: 
Bureau of Land Management), over the counter at the 
same time, or are received in the same mail. Unless 
otherwise provided in a particular order, or regulation, 
applications which are filed similtaneously will be | 
processed in accordance with the following rules: 


"(a) All such applications received will be 
examined and appropriate action will be taken on those 
which do not conflict in whole or in part. 


"(b) All such applications which conflict in 
whole or in part will be included in a drawing which, ; 
except as provided in paragraph (c) of this section | 
will fix the order in which the applications will be | 
processed. 

"(c) All applications included in the drawing will 
be subject to any priority to which any particular 
applicant may be entitled on account of a preference | 
right conferred by law or regulations." 43 CFR 295.8, 


The purpose of the regulation is to establish a procedure 
to determine the order in which offers simultaneously filed will be 
considered so that it may be ascertained which offer is entitled 
to the preference right granted by section 17 of the Mineral 
Leasing Act, as amended, to the person first filing an application 
for a noncompetitive lease who is qualified to hold a lease. 


He S. Morgan, Edwin W. Stockaseyer 66 I.D. 278 (1959); Henry S. 
Morgan, A-20665 (August 30, 1961). 


Although the regulation authorizes a deviation from the 
required procedure if a particular order so provides, the | 
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notice in question did not allow for any deviation. it specifically 
stated: 


"The priorities of ail conflicting offers will be 
determined in accordance with the procedure outlined 


in the regulation 43 CFR 295.8 and the sealed envelopes 
referred to in the preceding paragraph will be returned 
unopened to the unsuccessful offerors." (Notice, supra, 
paragraph 6; emphasis added.) 


The manager apparently interpreted the direction to 
return the unsuccessful offers unopened to justify establishing the 
priority of only the first three offers drawn. In so doing, he 
ignored the preceding requirement that he establish the priority 
of all conflicting offers. Now that the first three offers have 
been disqualified, it is apparent thet the procedure followed has 
negated the purpose for which the drawing was held and has deprived 
all the other offerors of an opportunity to qualify for a lease. 


Accordingly, as the drawing was conducted in violation 
of the reguletion and the order, it must be vacated and a new 
@rewing ordered. See John EH. Anderson et al., 67 I.D. 209 (1960); 


He S. Morvan, Edwin W. Stockreyer, supra; John H an, A-2902T 
(October 4, 1962). 


In view of this conclusion, the Bureau's direction that 
Miller's offers are to be adjudicated es the first qualified 
applicant cannot be adopted and mist be reversed. Miller, if he 
chooses, can perticipate in the new drawing, 


Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 210.2.2A(+)(a), 
Departmental Manual; 24 P.R. 1348), the decision of the Bureau of 
Land Management is affirmed in part and reversed in part and the 
ease is remanded for further proceedings consistent herewith. 

/ | ae ee 


Vhs Wh he // Onn 


Solici | 


(HEADING OMITTED) Civil Action No. 1066-63 


Filed February 20, 1964 


DEFENDAN T'S STATEMENT OF MATERIAL FACTS 
PURSUANT TO RULE 9, AS AMENDED 


l. This suit involves public lands in the Gubik-Umiat area of 


Alaska which, along with cther public lands totaling approximately 
| 
4,000,000 acres, were opened to oil and gas leasing by a notice 


dated July 24, 1958, 24 Fed. Reg. 5700. The notice provided that 


applications filed within a sixty-day period would be considered as 
simultaneously filed and that "Priorities of all conflicting offers will 
be determined in accordance with the procedure outl ined in the regu- 


lation 43 CFR 295.8 and the sealed envelopes referred to in the pre- 


ceding paragraph will be returned unopened to the unsuccessful offerors. 
2. The regulation, 43 C.F.R. 295.8, in effect at the time the 
drawing was held on October 1, 1958, provided, in part, as follows: 


Processing of simultaneous applications. All 
applications, which term includes offers to lease, 
filed pursuant to the regulations in any part of this 
chapter will be regarded as having been simultane- 
ously filed within the meaning of this section where 
by reason of an order of restoration or opening, or 
a notice of the filing of a plat of survey or resurvey, 
they are filed in the manner and within the period of 
time for the filing of simultaneous applications pro- 
vided for in such order or notice. When no order of 
restoration or notice of opening is involved, the ap- 
plications will be treated as having been filed simul- | 
taneously if they are received by a land office (or, if | 
there is no such office for the State, by the Washington 
Office of the Bureau of Land Management), over the 


counter at the same time, or are received in the same 
mail. Unless otherwise provided in a particular order, 
or regulation, applications which are filed simuitane- 
ously will be processed in accordance with the following 
rules: 


(a) All such applications received will be examined 
and appropriate action will be taken on those which do not 
conflict in whole or in part. 

(b) All such applications which conflict in whole or 

in part will be included in a drawing which, except as 

provided in paragraph. (c} of this section w.ll fix the order 

in which the applications will be processed. 

(c) All applications included in the drawirg will be 

subject to any priority to which any particular applicant 

may be entitled on account of a preference right conferred 

by law or regulations. 

3. Prior to the drawing held on Octcher i, 1958, the Manager ex- 
plained that from each group of filings for the same land a winner and two 
alternates would be selected and that all additional sealed envelopes would 
be returned to the offerors. in response to a protest that this procedure 
would deny priority to any offerors whose offers were returned if all of 


the first three drawn failed to qualify, the Manager stated that in this 


event the next valid offer filed over the counter would be adjudicated. 


4, The drawing involved a large number of leasing blocks (of ap- 


proximately 2,500' acres each) but only five of those leasing blocks are 
involved in this litigation. As to those five blocks, individuals named 
Robertson, Heckel, Miller, Newman and Wells were drawn number l 
while other individuals whose names are listed in the appendix to the sup- 


plemental decision of the Director, dated March 16, 1962 (Ex. 2 to Ritvo 


affidavit), were drawn as rumber ? or 3. All other bids as to these 


five tracts were returned to the applicants unopened without a draw- 


ing to establish their relative priorities. 


5. On October 22 and 28, 1958, the plaintiff, Duncan Miller, 


filed applications to lease the five leasing blocks involved in this liti- 
gation and, on November 7, 1958, he filed a protest against issuing 
leases to any of those whose names had been drawn l, 2 or 3 in the 


drawing for these five biccks. 


6. On May 29, 1959, the Fairbanks Land Office dismissed the 
protest. On appeal, the Director held shat ail three of the individuals 


whose names had been drawn for the five blocks in question were not 

qualified to obtain a lease and that Duncan Miller, who filed his appli- 
| 

cations after the drawing, should be awarded leases as to these five 


tracts. 
| 
7. On appeal, the Secretary affirmed the Director in holding 
| 


that all three of the individuals whose names had been drawn for each 
of the five tracts were disqualified. The Secretary held, however, that 
the Manager's failure to establish the priority of all conflicting offers 


negated the purpose for which the drawing was held and deprived all 


| 
the other offerors for these five blocks of the opportunity to qualify 


for alease. He therefore directed that the plaintiff's applications 


be rejected and that a new drawing be held. 


Respectfully submitted, 


i/s/ Thos. L. McKevitt 


—— 


Thos. L. McKevitt 

Attorney, Department of Justice 
Room 2127 

Department of Justice Building 
Washington, D. C. 20530 
Attorney for Defendant 


(CERTIFICATE OF SERVICE OMITTED) 


(HEADING OMITTED) Civil Action No. 1966-63 


Filed March 13, 1964 


This case having come on for hearing on defendant's motion for 


summary judgment and it appearing that there is no genuine issue as 


to any material fact and that defendant is entitled to judgment as a 
matter of law, 

IT IS THEREFORE ORDERED: 

1. Defendant's motion for summary judgment is granted. 

2. Judgment is entered in favor of defendant and against 
plaintiff and the complaint is dismissed. 

Dated thisl3th day of March, 1964. 
Richmond B. Keech 


Judge 
United States District Court 


(CERTIFICATE OF SERViCE OMITTED) 
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(HEADING OMITTED) Civil Action No. 1066-63 


Filed March 17, 1964 


NOTICE OF MOTION 
MOTION FOR NEW TRIAL OR REHEARING 


Plaintiff respectfully moves the Court to set aside the summary 
judgment in favor of defendant and to grant, instead, judgment to him 
on the following grounds: 


1. Defendant sent to plaintiff copy of his Motion for Summary 


Judgment by regular mail without any date of hearing which made the 


time element unfair to plaintiff and put defendant in violation of the 
procedural rules. | 

2. This motion is further based on the pleadings on file, parti- 
cularly the allegations of the Complaint and the accompanying Points 
and Authorities. 

3. The order of the Court does not give an opinion setting forth 
the reasons on which it is based. 

4. There are real, justifiable facts set forth in defendant's 
Affidavit and Motion for Summary Judgment and plaintiff's Complaint 
in this action which would require judicial discretion and trial i 


regarding which controversy exists, sufficient to bar defendant from 


the right to summary judgment herein; and 


5. There are no general or spec ‘4ic: material issues raised by 
the record of the action, plaintiff's Complaint cr this Metion or Affidavit 
sufficient to deny plaintiff a summary Judgment as a matter of law. 


Respectfully submitted, 


/s/ Dancan Miller 
Duncan Miller 

Box 728 

Boulder City, Nevada 


(HEADING OMITTED) Civil Action No. 1066-63 


Filed March 17, 1964 


PLAINTIFF'S STATEMENT OF MATERIAL FACTS 
PURSUANT TO RULE 9, AS AMENDED 


Plaintiff hereby adopts defendant's statement of material facts with 
some additions and corrections. 

l. It will be noted that 43 C.F.R. 295.8 involves two types of si- 
multaneous filing, the second proviso being similar to the situation in 
the Sterling offers and the Anderson case, and all administrative deci- 
sions cited in the departmental decision and in the defendant's pleading. 

2. In paragraph three there was reference to a protest which was 
summarily denied by the decision by the manager. This was a party known 
to be involved with the rejected lease offers. No appeal was taken from the 


denial of this protest and the decision became final. 


3. Factually, the only applications for these leases of which 


there is any record {emphasis supplied} of order of filing or of! re- 
| 
ceipt by the Land Management office concerned were the disqualified 


first three applications drawn in accord with the requirements stated 
in the Manager's notice. Any Tom, Dick or Harry could claim that 
he was a member of the remaining group filing simultaneous auplica- 
tions and the Land Office authorities would have no means of disprov- 
ing any suck claim, as they were no% acknowledged, stamped, or their 
receipt otherwise recorded except merely by return to the offerors. 


4. Again referring to the alacrity with which plaintiff filed his 


applications after the drawing, and to the standings in this tribunal of 


any other indirectly conflicting claims to any of these lands, no cita- 


tion of authority is required to recall the Land Office's long established 


policy and decisions that timely action must be taken from its adjudi- 


cations, even if a fully meritorious cause is otherwise present. Any 
others concerned who could have asserted claims took or have taken 
no action from the original ruling and plaintiff's protest, upheld by 
the Director, until long, long after they should have done so, and ac- 
cordingly are estopped from complaining -- to hold otherwise would 
extend indefinitely the time with which an objector can come back, for 


| 
any reason including prior collusion or fraud, and avoid his lack of 


timely application to his legal rights. 


5. There is not a scintilla of evidence that any of the hypothetical 
indirectly conflicting claims to leasing rights here concerned or affected 
was a bona fide, lawful, allowable application, and in view of the patent, 
still-standing ruling of the defendant himself! that the first 3, actually 
drawn offers were collusive, fraudulent and prohibited, the inference is to 
the contrary. To now permit a new drawing as defendant has ordered, with 
ro record existent as to identities of any cther applicants, would allow and 
doubtless result in another chance and the redrawing, of a number of former 
collusive, disqualified applicants. 

6. Furthermore, an inferabie lack of clean hands, evident from the 
wide-spread, forbidden collusion which ciearly attended this drawing does 


nothing to strengthen the positions of any other claimants to these leases. 


Respectfully submitted, 


/s/ Duncan Miller 
Duncan Miller 


Box 728 


Boulder City, Nevada 


(HEADING OMITTED) Civil Action No. 1066-63 
Marchl?7, 1964 
NOTICE OF MOTIONS 
MOTION TO SET ASIDE PROCEEDINGS AND MOTION 
| TO HOLD CASE IN ABEYANCE 


Plaintiff respectfully moves the Court to Set aside the summary judg- 


ment in favor of defendant and to hold the case in abeyance on the 

following grounds: : 
l. Plaintiff's pleadings were premature in view of the fact that 

two civil actions for judicial review are pending involving the same 

land as to which plaintiff is asserting a statutory right. These are Wells 

v. Udall, Civil Action No. A-37-63 in the Alaska District Court and 

Robertson v. Udall, Civil Action No, 1561-63 in this court. 


2. Until these actions are disposed of an adjudication of the rights 


of the plaintiff to the same land may not properly be adjudged. 


3. In support of this motion " there is hereby adopted the points 


and authorities and statement of material facts accompanying Motion 
for a Rehearing filed concurrently herewith. 

4. Defendant sent to plaintiff copy of his Motion for dainsey 
Judgment by regular mail without any date of hearing which sade the 
time element unfair to plaintiff and put defendant in violation of the 


procedural rules. 


Respectfully submitted, 


/s/ Dancan Miller 
Duncan Miller, pro se 
Box 728 

Boulder City, Nevada 


* to hold case in abeyance 


(CERTIFICATE OF SERVICE OMITTED) 


(HEADING OMITTED) Civil Action No. 1066-63 


Filed March 24, 1964 


Upon consideration of the #1 Motion for new trial or rehearing; 
#2 Motion to set aside proceedings; #3 Motion to hold in abeyance 
filed herein March 17, it is this 24th day of March, 1964, 


ORDERED that the said motions be, and the same hereby are 


denied. 


HARRY M. HULL, Clerk 


By /S/ Virginia Dyer 
Deputy Clerk 


[S/ Richmond B. Keech 


Presiding Judge 


(HEADING OMITTED) Civil Action No. 1066-63 


Filed May 20, 1964 


NOTICE OF APPEAL 


Notice is hereby given this 20th day of May, 1964, that 
DUNCAN MILLER, PLAINTIFF 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the day of March 
15, 1964 in favor of Defendant, Stewart L. Udall against said Plaintiff 
and the denial on March 24, 1964 of Plaintiff's petition for rehearing. 


/s/ Charles F. Wheatley, Jr. 


Charles F. Wheatley, Jr. 


(CERTIFICATE OF SERVICE OMITTED) 
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QUESTIONS PRESENTED 
1. After a drawing fails to produce a qualified applicant, dads 
section 17 of the Mineral Leasing Act which gives a preference right to 
the first qualified person making application for noncompetitive oil and 
gas lease upon lands open to leasing require the Secretary to dius 
lease to a qualified applicant who subsequent to the drawing, while the 


lands were open to leasing, and in accordance with land office instruc- 


tions, filed an offer across the counter? 


2. Whether the Secretary, acting through his Solicitor, erred in 


overturning a decision of the Director of the Bureau of Land Management 


which was based upon the Director's construction of his own Notice open- 
P 


ing the lands to leasing. 
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I. The Appellee's Decision violates Section 
17 of the Mineral Leasing Act by permitting 
the collusive offerees or other persons 
never having filed before to submit new 
offers for leases which take priority over 


Appellant's valid offers 


The procedure followed by the Land Office 


was authorized by the Notice opening the 
lands to leasing 


Conclusion... 
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OPINION BELOW 
The District Court did not write an opinion. Judgment was 


filed by the court on March 13, 1964 (J.A. 80). 


JURISDICTION 
In the case, jurisdiction of the District Court was ‘invoked 
under Title ll, Sections 305 and 306 of the District of Columbia 


Code; Section 10 of the Administrative Procedure Act, 5 U.S.C. 


§1009; the Declaratory Judgment Act, 28 U.S.C. §§2201 and 2202; 


and the inherent power of the court to grant injunctive relief. The 
pleadings establishing jurisdiction are J. A. 1-2, Complaint, pars. 
1-4. On March 13, 1964, Judge Keech granted the Appellee's avers 
for summary judgment, and entered judgment against the Appellant 
in favor of the Appellee (J. A. 80). After denial of a petition for re- 
hearing by the court below (J.A. 86), Appellant filed a notice of ap- 
peal on May 20, 1964 (J.A. 86). The jurisdiction of this courtjover 


the appeal rests on 28 U.S.C. §1291. 


STATEMENT 
This action arises from the refusal of the Secretary to grant 
leases on oil and gas lands to Appellant under Section 17 of the Mine- 
ral Leasing Act, as amended (30 U.S.C. §226), which requires that 


leases be granted to the first qualified applicant for the lands. 


The lands involved in this case, located on Alaska's North 
Slope, were originally closed to selection under the public-land 


laws including leasing during World War II for use in connection 


with the prosecution of the war (Public Land Order 82, January 22, 


1943; 8 F.R. 1599}. In an Order dated April 18, 1958 the Secretary 
of the Interior modified Public Land Order 82 to permit, inter alia, 
the mineral leasing of some of the lands so withdrawn (Public Land 
Order 1621, April 18, 1958, 23 F.R. 2637; copy annexed hereto as 
Exhibit A). The lands involved in the present case were released 
for noncompetitive oil and gas leasing under section 17 of the Mine- 


ral Leasing Act, subject to the express future control, by notice, of 


T 


the Bureau of Land Management. The Secretary's Order provided as 
follows: 


"4, None of the released lands shall be- 
come subject to cil and gas leasing until ap- 
proved leasing maps for such lands, or pore 
tions thereof, are from time to time prepared, 
and notices of the time and place of filing there- 
of and of the availability of the lands for leas- 
ing have been published in the FEDERAL REG- 
ISTER by the Bureau of Land Management. 
These notices willdescribe the lands subject 
to noncompetitive lease and will provide for a 
simultaneous filing period of offers to lease. ... 


'"5. Leases will be issued pursuant to the 
provisions of the 1920 Mineral Leasing Act in 
accordance with the regulations in 43 CFR Part 
192, and the prcevisions of this order and of the 


published notices of the availability of the 
lands for leasing. 


x 


"7, All offers to lease any portion of 
the released lands filed prior to the publi- 
cation of the notices above referred to will 
be rejected. 


"9. All inquiries concerning the re- 
leased lands should be addressed to the 
Manager, Land Office, Bureau of Land 
Management, Fairbanks, Alaska. ... ty 
(Exhibit A attached hereto. ) 


The Acting Director of the Bureau of Land Management 


(BLM) issued a Notice dated July 24, 1958 and published July 29, 


1958 (23 F.R. 5700; copy annexed as Exhibit B) which provided 


that as of the date of publication thereof, approximately 4, 000, 000 


acres of land would become subject to noncompetitive oil and gas 
leasing: 


"Notice is hereby given that there have 
been filed in the Land Office, Bureau of Land 
Management, Anchorage and Fairbanks, Alaska, 
and in the Office of the Director, Bureau of 
Land Management, Department of the Interior, 
Washington 25, D. C., approved maps describ- 
ing by leasing blocks approximately 4,000, 000 
acres of land in specified townships within the 
area described in section 1 of Public Land Order 
1621, which are now available for noncompetitive 
oil and gas leasing. ... 


"], Approximately 4,000,000 acres of 
land will become subject to noncompetitive 
oil and gas leasing on the date of publication 
hereof. These lands are designated on said 
maps as separately numbered leasing blocks, 
in the specified townships, not exceeding 
2,560 acres each. 


"2, All leasing will be subject to the pro- 
visions of the Mineral Leasing Act of 1920, as 
amended (41 Stat. 437}; Public Land Order 
1621, dated April 18, 1958; the regulations in 
43 CFR, Part 192, and the provisions hereof." 
(Exhibit B attached heretc. )} 

The Acting Director's Notice contained detailed requirements 
for the filing of offers by sealed envelopes to which the failure 


to comply would result in the rejection and return of the offer to 


the offeror: 


"3, ... Each offeror may file only one 


offer for each separate leasing biock. 


se 


"5, Each offer must be filed in a sepa- 
rately sealed envelope which sealed envelope 
must contain a $10 filing fee and the first year's 
advance rental at the rate of 50 cents per acre 
in accordance with the provisions of Public Law 
85-505 enacted July 3, 1958, and have endorsed 
on its face the name and address of the offeror 
and the description of the land applied for by 
leasing block number and township. Each offer 
must include the rental payment for the full acre- 
age of the leasing block including any water area 
shown on the leasing map. Any offers not so sub- 
mitted will be rejected and returned to the offeror." 
(Emphasis added. ) 


Finally, the Acting Director's Notice provided for a 60-day 


period from the date of publication thereof within which all offers 


submitted during that period which conflicted would be regarded 
as having been simultaneously filed and subjected to a drawing to 
determine the applicant to be accorded priority, with the sealed 
envelopes of the unsuccessful offerors to be returned to them 
"unopened": 


"6, All offers must be filed in the Land 
Office, Bureau of Land Management (P.O. 
Box 1050), Fairbanks, Alaska. All offers re- 
ceived in the above-noted Land Office from the 
date of publication hereof and until 10 a.m. of 
the 60th day thereafter, will be considered as 
having been simultaneously filed. The priori- 
ties of all conflicting offers will be determined 
in accordance with the procedure outlined in the 


regulation 43 CFR 295.8 and the sealed envelopes — ' 


referred to in the preceding paragraph will be 
returned unopened to the unsuccessful offerors." 


(Emphasis added. ) 


After the sixty day period had elapsed, the Manager of the 
Fairbanks Land Office announced that a drawing would be held on 


October 1, 1958,to include all offers filed during that period for 
lands upon which there were conflicting applications. The Man- 
ager subsequently announced that three applications would be drawn 
for each leasing block to include a winner and two alternates; that 


the other offerors, if any, would be deemed "unsuccessful" and their 


applications returned to them unopened in accordance with the Notice; 
| 


and that in the event none of the three drawn offerors was a quali- 
fied applicant for a lease under the Mineral Leasing Act, the 
lands would be leased to the first qualified applicant filing over 


the counter (J.A. 78). 


The drawing was held on October 1, 1958 and involved a large 


number of leasing blocks (of approximately 2,500 acres each) of 

which only five are involved in this litigation. Appellant had filed 
lease offers within the sixty day period, but his applications were 

not among the three drawn. As to the five blocks, individuals named 
Robertson, Heckel, K. Miller, Newman and Wells were drawn number 
1 while other named individuals (listed at J.A. 25-26) were drawn as 
number 2 or 3(J.A. 78-79). All of the individuals drawn for the five 
blocks were listed at the same address, namely P.O. Box 1161, Dallas, 
Texas. All other applications, including those of Appellant,were re- 
turned unopened. 

On October 22 and 28, 1958, Appellant filed over the counter 
applications to lease the five blocks. His applications were the first 
$0 received. On November 7, 1958, Appellant filed a protest, dated 
October 31, 1958,against issuing leases to any of those whose names 
had been drawn l, 2 or 3 in the drawing for these five blocks on the 


ground that their applications were collusive so as to disqualify them 


under the Mineral Leasing Act (J.A. 79, 16). 

The Manager of the Fairbanks Land Office on May 29, 1959, 
dismissed the protest for insufficient evidence of collusion. Ap- 

| 

pellant appealed to the Director of the Bureau of Land Management. 
The Director conducted an investigation of the drawing and concluded 
that the named offerors were not the real parties in interest. This 
investigation revealed that the Transwestern Investment Co., nc. 
whose address at the time the offers were filed was Box 1161, Dulles, 
Texas, anda Mr. John J. King of Denver, Colorado, held a fifty 
percent interest in each lease offer drawn. It further revealed that 
King and Transwestern were represented by a total of 59 offerors in 
the drawing, thus enhancing their chances of prevailing to the detent 


of 59 tol over the chances of the other offerors. In decisions for the 


Director of September 21, 196l,and March 16, 1962, the Bureau ‘of Land 


Management held: 


"It appears, then, that since the conflict- 
ing offerors, and their alternates in the drawing 
held for the lands in question, are disqualified 
because of the collusive manner in which they 
filed their lease offers, Duncan Miller is the first | 
qualified applicant for the lands. Accordingly, if 
leases are to be issued for the lands in question, | 
they must be issued to the first qualified applicant.; 
Cf. C, T. Hegwer et al., 621.D. 77 (1955). When: 
this decision becomes final the case records will 
be remanded to the Manager, through the Bureau's! 
office of the Operations Supervisor at Fairbanks, 
for the issuance of such leases to Mr. Miller, all 
else being regular."" (J.A. 23, 18.) 


Four of the five offerors whose names had been drawn, to- 
gether with several of the alternates, appealed to the Secretary of 
the Interior. In a decision for the Secretary by the Solicitor of the 
Department on March 21, 1963 (JA. 65-76), it was held that all 
of the drawn offers for each lease were collusive and consequently 
disqualified under the Mineral Leasing Act: 


"1. L believe it is well to state that under 
the facts established Transwestern and King 
were the real parties in interest in the offers, 

... that a party in interest can submit only one 
offer for participation in a drawing, 7/ and that 
Transwestern and King had created an inherently 
unfair situation which disqualified them from 
participating in the drawing. 8/ For these rea- 
sons, too, the offers in question did not earn pri- 


ority. 2 


"7 / McKay v. Wahlennaier, [sic. ] 226 F.2d 35 
(D.C. Cir. 1955); Hill et al. v. Culbertson, 
A-26150 et al. (August 13, 151); reversed on other 
grounds, McKay v. Wahlennaier, [sic.] supra. 
"g8/ Id. 

"9/ Id." (J.A. 73-74.) 

The Solicitor, however, went on to rule in favor of the ob- 
jections raised by the collusive offerors to the issuance of leases to 
appellant Duncan Miller, i. e., that since less than all the names were 
drawn, the drawing was invalid. The Solicitor ruled that Appellant's 


lease offers filed four and a half years previously, on October 22 and 


28, 1958, were not entitled to recognition. Rather he ruled that a new 


-9- 


drawing would have to be held in which anyone, including the col- 
lusive offerors, would have an opportunity to submit a new offer 

as of the date of the new drawing, which would take precedence 

over appellant Miller's October, 1958 applications (J.A. 74-76), 

The new drawing specified by the Solicitor is not limited to per- 
sons who had filed offers during the sixty day period specified by 
the Acting Director's Notice of July 29, 1958 (terminating September 
29, 1958), supra, pp. 3-4. Indeed it would be impossible to Limit 
the drawing becuase by the very terms of the Acting Director's 
Notice opening the lands, the sealed envelopes of the upeieceacedl 
offerors in the drawing were returned unopened. Thus other than 
the three collusive offerors whose names were drawn for east lease, 
the Department has no record and there is no evidence before ide 
Court as to who might have filed offers during the sixty day period 
(R. 78-79). If there were in fact any such unsuccessful Siteroks; 
other than the collusive offerors, who filed offers during the speci- 


fied sixty day period for the lands involved in this case, none other 


than Appellant upon the return of their unopened offers filed any 


timely protest against the drawing or sumitted subsequent lease 


offers for the lands. L/ 


On April 24, 1963, Appellant brought suit in the court be- 
low against the Secretary. Appellee's motion for summary 
judgment was granted March 13, 1964 (J.A. 80), and Appellant's 
motion for rehearing was denied March 24, 1964 (J.A. 86). Ap- 


pellant duly appealed to this court on May 20, 1964 (J. A. 86). 


STATUTE INVOLVED 
Section 17 of the Mineral Leasing Act as amended by the 
Act of August 8, 1946, section 3, 60 Stat. 951, 30 U.S.C. §226, 
authorizing the Secretary of the Interior to issue oil and gas 
leases on public lands of the United States open to leasing reads 
as follows: 


"| When the lands to be leased are not with- 
in any known geological structure of a producing 
oil or gas field, the person first making applica- 
tion for the lease who is qualified to hold a lease 
under this Act shall be entitled to a lease of such 
lands without competitive bidding. ..." 


i 


The Appellee, in the court below, submitted an ex parte 
letter to him dated March 28, 1962, three and a half 
years after the drawing, by a L. Richard Girouard of 

the Petroleum Club Building, Denver, Colorado, who 
claimed he had filed a lease offer during the sixty day 
period for some of the lands involved in this case (J.A. 
60-61). However, there is no showing that this is in fact 
true, or that Mr. Girouard is not one of the 59 persons 
in the Transwestern and King group. But regardless of 
this, it is clear that Mr. Girouard filed no timely protest 
or new lease offers upon the return of his unsealed envelope. 
See infra, p. 20. 


SUMMARY OF ARGUMENT 


a 

The Secretary's decision allowing other persons who did not 
file offers during the sixty day period ending September 29, 1958, 
as well as the collusive offerors, to file new offers in 1963 or 1964 
for leases on the lands to be considered ahead of Appellant's offers 
filed more than four and a half years previously, violates ceeidn 
17 of the Mineral Leasing Act. Section 17 places a mandatory duty 
upon the Secretary to issue a lease to the first qualified applicant for 
the lands, after they are open to oil and gas leasing. The Secretary's 
Order of April 18, 1958, and the Director's Notice of July 29, 1958, 
opened the lands to oil and gas leasing not just for the sixty aay period 
within which any offers submitted would be regarded as simultaneously 


filed, but for all time in the future. Thus when Appellant filed his 


offers in October of 1958, the lands were then open to oil and gas leas- 


ing. Appellant's offers being regular and proper, the Secretary now 
lacks authority under the clear mandate of section 17 of the Mineral 
| 


Leasing Act to simply disregard them in favor of accepting new offers 


to be filed for the first time by third persons many years subsequent 


to Appellant's filings. 


The situation might be different if the new drawing were limited 


to those persons who had in fact filed offers during the initial sixty 


day period after opening of the lands in 1958. However, this is im- 
possible because pursuant to the express terms of the Director's 
Notice opening the lands, all such offers were returned unopened to 
the unsuccessful offerors, and there is no way of now determining who 
these people, if any, were. Furthermore, even if these persons 
were ascertainable and the drawing limited to them, which it is not, 
under the long-standing Departmental practice ignored in the Appellee's 
decision, such persons have no right or standing, in the absence of 
timely protest and appeal against the return of their offers, to chal- 
lenge the issuance of leases to intervening applicants such as Appel- 
lant. This long-standing Departmental practice has been applied in 
cases even where the Land Office admittedly acted erroneously in re- 
turning the lease offers to the offerors. 

Thus, even assuming that the Solicitor were correct that the 
Bureau of Land Management misconstrued its own Notice of July 29, 
1958 regarding the conduct of the drawing, this can provide no basis 
for depriving the Appellant of his rights in direct violation of the ex- 
press statutory limitation upon the Secretary's authority set forth in 


section 17 of the Mineral Leasing Act. 


Il 


It is clear, however, that the Solicitor has misconstrued the 
Bureau of Land Management's Notice of July 29, 1958. The regu- 
lations in effect at that time providing for drawings of simultaheous 
filed offers (43 C.F.R. §295. 8), while providing that all offers which 
conflict in whole or in part must be included in a drawing, does not 
require that the Land Office draw out every name included in the 
drawing. On this point the regulation is silent, and the apparent 


practice at the time was not to draw out every name. Thus, the 


Director's Notice of July 29, 1958, in its reference to the regulation 


does not require that every name be drawn. It requires only that a 


drawing be held and that the drawing include all conflicting offers. 

This procedure was followed and when the winners of the aeewints failed 
- to qualify, Appellant was left as the first qualified applicant. ‘The 
Director recognized that the Land Office had followed his instructions 


when he ordered the leases issued to Appellant. His action was cor- 


rect and should be affirmed. 


ARGUMENT 


THE APPELLEE'S DECISION VIOLATES SECTION 17 
OF THE MINERAL LEASING ACT BY PERMITTING 
THE COLLUSIVE OFFEREES OR OTHER PERSONS 
NEVER HAVING FILED BEFORE TO SUBMIT NEW 
OFFERS FOR LEASES WHICH TAKE PRIORITY OVER 
APPELLANT'S VALID OFFERS. 
Section 17 of the Mineral Leasing Act, 30 U.S.C. §226 places 
a mandatory and judicially enforceable duty on the Secretary to issue 
an oil and gas lease to ''the person first making application for the 


lease who is qualified to hold a lease under the Act'' upon lands open 


to leasing. See Brown v. Udall, D. C. Cir. No. 18, 274 (June 18, 1964), 


p- 2; McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 226 F.2d 35, 
39 (1955). 

The orders opening the lands involved in the present case to 
oil and gas leasing under the Mineral Leasing Act were quite clear 
that the lands were to be opened, not just for a sixty day period with- 
in which any offers submitted would be regarded as simultaneously 
filed, but for all time in the future. Secretary Seaton's Order of 
April 18, 1958 modifying the wartime withdrawal order of January 22, 


1943 (Public Land Order No. 82, 8 F.R. 1599), provided: 


"1, Public Land Order No. 82 of January 

22, 1943, reserving lands under jurisdiction of 
the Secretary of the Interior for use in connec- 
tion with the prosecution of the war, ... is here- 
by modified ... to the extent necessary to permit 

.. the issuance of mineral leases pursuant to 
the Mineral Leasing Act of February 25, 1920 
(41 Stat. 437; 30U.S.C., see 181 et seq.) as 
amended and supplemented for the following de- 
scribed lands. ..." 


"4, None of the released lands shall become 
subject to oil and gas leasing until approved leas- 
ing maps for such lands, or portions thereof, are 
from time to time prepared, and notices of the time 
and place of filing thereof and of the availability of 
the lands for leasing have been published in the FED-| 
ERAL REGISTER by the Bureau of Land Management, 
These notices will describe the lands subject to non- | 
competitive lease and will provide for a simultaneous 
filing period of offers to lease. ..."' ; 
(Exhibit A attached hereto.) 


| 
And the Acting Director's Notice published July 29, 1958 (23 F 


stated: 


"1. Approximately 4,000,000 acres of land 
will become subject to noncompetitive oil and gas 
leasing on the date of publication hereof. ... 


"2, All leasing will be subject to the pro- 
visions of the Mineral Leasing Act of 1920, as 
amended (41 Stat. 437); Public Land Order 1621, 
dated April 18, 1958; the regulations in 43 CFR, 
Part 192, and the provisions hereof. 


Ed % * 3 


6. All offers must be filed in the Land Office, 
Bureau of Land Management (P. O. Box 1050), 
Fairbanks, Alaska. All offers received in the above- 
noted Land Office from the date of publication hereof. 
and until 10 a.m. of the 60th day thereafter, will be 
considered as having been simultaneously filed. ...'"") 
(Exhibit B attached hereto. ) 


Thus it is quite clear that the lands involved in this case 
were opened for leasing on July 29, 1958, and have remained open 
for the entire period relevant to this litigation. It is equally clear 
that the requirement for an initial period of simultaneous filing and 
the specification of that period had no effect upon the status of the 
land. 

Hence, on October 22 and 28, 1958, when Appellant filed his 
lease offers, the lands were open to oil and gas leasing. At that 
time there were in fact only three other lease offers pending for 
each tract carrying earlier dates than Appellant's offers. The re- 
cord does not show that at that time any other offers had been sub- 
mitted for these lands, and if any had, under the express terms of 
the Acting Director's Notice they were returned to the offerors un- 
opened. 


Under the existing procedure the return of the rental checks 


constituted an absolute rejection of the offers. a! Indeed, it could 


not be otherwise, for the Notice required a return of the envelopes 


unopened and no records were kept of the unsuccessful offerors. 


It is a mandatory requirement of a qualified offer that it be 
accompanied by the rental check, Paul D. Haynes, 66 1.D. 
332 (1959), and the Notice which opened the lands so pro- 
vided. The return of this check, even by mistake, creates 

a fatal defect which removes the offer from good standing. 
Duncan Miller, A-27692 (December 3, 1958); Duncan Miller, 
A-27683 (November 10, 1958). 


Furthermore, these persons, if any, made no timely protest and 
their failure to do so must be construed as acquiescence in the re- 
jection. Thus, at the time Appellant filed his offers the lands'were 
open, had not been leased, and only those offers which had at been 
returned had priority over him. As a result of his timely protest 


these offers were rejected as collusive, leaving Appellant as the 
| 


first qualified applicant for the leases. at 


The vice of the Secretary's decision of March 21, 1963 (3. A, 


65-76), then, becomes clear. It rejects Appellant's offers made in 
October, 1958 in favor of permitting new offers by anyone in the 


world as well as by the former collusive offerors to be submitted 


for these lands sometime in the future at a new drawing. The new 


offerors are not limited to persons who filed for these lands during 
| 


the sixty day period July 30 - September 29, 1958, who cannot now be 


ascertained, but will include anyone who may now be interested in 
seeking a lease on these lands. But the Secretary under the clear 
mandate of Section 17 of the Mineral Leasing Act cannot grant leases 


to persons filing offers for the first time in 1963 or 1964, when there 
| 
3/. In considering the relative positions of Appellant and what- 
ever non-collusive offerors may exist, it is noteworthy that 
Appellant acted throughout in strict accordance with estab- 
lished procedures and the instructions of Departmental offi- 
cials. 


are pending outstanding lease offers by a qualified applicant for 

the lands filed in October 1958 at a time when the lands were clearly 

open to noncompetitive leasing under the Mineral Leasing Act. 
Nothing in any of the Departmental cases cited by the Soli- 


citor (J.A. 76) supports the conclusion he has reached. In the 


John H. Anderson, et al., 671.D. 209 (1960) and John Halagan, 


A-29027 (October 4, 1962) cases, the problem was that a speci- 
fied offer duly filed within the time for simultaneous offers had 
been improperly excluded from the drawing. In ordering a new 
drawing in the Anderson case the Department clearly limited it to 
those who had filed offers during the specified period for simul- 
taneous filings: 
"As the Sterling offers had priority of filing 

as of April 1, 1958, and as they conflicted with 

other offers simultaneously filed on that date, 

those offers should have been included in any draw- 

ings held to determine the order of consideration 

of conflicting offers simultaneously filed." (67 

I.D. at 211-212.) 
Similarly in the Halagan case a new drawing, necessitated be- - 
cause of the omission from the earlier drawing of an offer pro- 
perly filed during the simultaneous period, did not include any 
other offers which had not in fact been filed during the specified 


period for simultaneous filings. In Henry S. Morgan, Edwin W. 


Stockmeyer, 661.D. 278 (1959), there were eight identified offerors 


for three separate groups of applications who had all been in- : 
cluded in one drawing. The Department ruled that there should 
have been three separate drawings, each to include only the Sond 
flicting applications; but the decision in no way holds that new 
persons other than the eight who filed conflicting offers within the 
time specified may be included in the subsequent drawings. 
| 

Thus, none of the cases cited by the Solicitor support his 
conclusion that a person who did not submit an offer within the 
sixty day period, or prior to October 28, 1958, is entitled to pri- 
ority over Appellant. Such a conclusion is contrary to the clebr 
mandate of Section 17 and to the established precedents of the De- 
partment. Clearly the failure of the drawing to produce a winner 
could not automatically close the lands to leasing. And it is not 
contended that Appellant is not qualified for a lease. The only 
question is whether those unascertainable persons, if any, wrasse 
offers were returned or other persons who have yet to file offers 
should be allowed to displace Appellant. The cases in the Depart- 
ment make it clear that this question must be answered in the nega- 
tive. They establish that a person who did file a timely offer| but 
who fails to file a timely protest or appeal from the return of his 


offer (and a fortiori one who never applied), has no rights against 


a subsequent applicant. In fact the Department has applied this 


principle in two cases against the present Appellant. ai See Duncan 


Miller, A-27693 (December 3, 1958); Duncan Miller, A-27683 
(November 10, 1958). In the former case, the Department had er- 
roneously returned Miller's offer with the accompanying rental pay- 
ment and filing fee to him, which he retained, while seeking to 


protest the Department's action. The Secretary ruled: 

"|. When he accepted the return of the rental 
(and the filing fee), his application was no longer 
in good standing. Thereafter, it could not take 
priority over later proper applications for the 
same land because it could acquire priority only 
from the time the defect, created by the accept- 
ance of a refund of the rental, was cured." 


And in the latter case, the Secretary ruled: 


"From the time that Miller accepted the re- 
fund of the rental, his offer was no longer in com- 
pliance with the regulation and earned him no pri- 
ority over a later qualified applicant. ... The ap- 
pellant has offered no explanation of why he accepted 
the refund and still sought to further his appeal. ... 
He could not keep the rental and still insist that his 
offer was in good standing." 


These principles had been earlier settled as Departmental policy in 
the Secretary's decision of C, T. Hegwer et al., 62 1.D. 77 (1955), 
relied upon by the Director of the Bureau of Land Management in sup- 


port of his conclusion that Appellant was entitled to leases in the present 


CE EEE 


4/ The Department's failure to apply the same principle 
where it obviously sustains the validity of Appellant's 
present application, is difficult for Appellant to under- 
stand. 


case (see J, A, 23). In the Hegwer case the manager of the los) 
cal Land Office erroneously cancelled Hegwer's outstanding lease 
for failure to pay rentals. Hegwer made no response of appeal to 
the notice of cancellation for a number of months. However, after 
a third person had applied for the lease, he filed to have the idence 
reinstated. The Secretary held: | 


"Mr. Hegwer did nothing to question the cor- 
rectness of the manager's action in canceling the 
leases until the very last day of the initial term of 
the leases, which was 14 months after he was noti- 
fied of the manager's decision of June 12, 1950. 

By ‘that time, the lands had been made available 
for leasing by others. 

"The fact that the manager may have errone- 
ously cancelled the leases is no excuse for a failure 
on Mr. Hegwer's part to pursue the remedy of ap- 
peal. He must be presumed to have acquiesced in 
the action taken and to have abandoned his leases. 
Mr. Hegwer lost any rights which he may have had 
in his leases by his failure to appeal from the can- 
cellation of his leases. Such rights can only be re- 
stored in the absence of intervening rights. 


"Thus regardless of whether the action of the 
manager in canceling Mr. Hegwer's leases was 
proper, Mr. Hegwer's right to the reinstatement of 
his leases must depend upon whether rights of others | 
have intervened. If they have, Mr. Hegwer's leases | 
cannot be reinstated." 


The principle of all of the above cases was reaffirmed by the 


Secretary in the case of Gwen Gaukel, A-29017 (December 14, 1962). 


There the Land Office mistakenly withdrew Mrs. Gaukel's offer and 


returned her rental payment together with that for another lease 
which she had in fact withdrawn in one lump sum check, which she 
did not detect until after the time for appeal had run. The Secretary 
held: 

"... by accepting the check and negotiating it, she 

gave the appearance of acquiescing in the withdraw- 

al and caused the land office to suppose that this 

was agreeable to her. 

"The subsequent offeror was completely inno- 
cent... There is no reason in logic or justice for 
inflicting the penalty upon him. 

",. it is better that the loss fall upon Mrs. 


Gaukel who had an opportunity to overcome the 


consequences of the previous errors. ... 
(Emphasis added. ) 


If Section 17 of the Act has any validity, it compels the con- 
clusion that Appellant is entitled to the leases. The only people who 


could conceivably have priority over him have lost whatever rights 


might have existed through inaction or collusion. The Act prohibits 


the Secretary from granting a lease to persons who file offers subse- 

quent to the date of Appellant's applications, and a new drawing open to 
the world would do just that. It follows, therefore, that the Director's 
decision was correct; the Solicitor was in error and his decision must 


be set aside as contrary to law. 


Il. THE PROCEDURE FOLLOWED BY THE LAND 
OFFICE WAS AUTHORIZED BY THE NOTICE 
OPENING THE LANDS TO LEASING. 

The foregoing disposes of the case without regard to whethes 


the drawing was conducted in accordance with the Notice of July 29, 


1958. However, it is Appellant's contention that the procedure 


followed by the Land Office was authorized by the Notice. 

Prior to holding the drawing involved in this case, the Manager 
of the Fairbanks Land Office announced to all the participants the 
procedures that would be followed. He stated: (1) that these dpplica- 
tions would be drawn for each leasing block to include a winner and two 
alternates; (2) that the other offerors, if any, would be deemed "un- 
successful'' and their applications returned to them unopened in accord- 
ance with the Notice; and (3) that in the event none of the three drawn 
offerors was a qualified applicant for a lease under the Mineral Leas- 
ing Act, the lands would be leased to the first qualified aoeileant filing 
over the counter (J. A. 78.). While these procedures were announced 
prior to the drawing, as noted supra, none of the offerors et part of 
the illegally collusive Transwestern-King group, questioned die pro- 
cedures set forth at that time. Subsequently the Director of the Bureau 
of Land Management in two decisions aI ordered leases issued to 


5/ The initial decision of the Director was issued on 
September 21, 1961. One March 16, 1962 a supple- 
mental decision was issued. 


Appellant, thus affirming that these procedures complied with 
the requirement of his Notice which opned the land. 

The reversal of these procedures by the Solicitor for the 
Secretary some four and a half years later was, in essence, a re- 
jection of the Director's construction of his own Notice. The So- 
licitor concluded that unless otherwise provided the general re- 
gulation (43 CFR §295.8) required that all the offerors be awarded 
a priority and that the Notice made no provision for a deviation 
from this procedure. This was erroneous. 

In the first place at the time the Notice was published and the 
drawing held the Department had not construed the regulation to re- 
quire such rigidity. At that time the regulation read: 

"|. Unless otherwise provided in a particular 
order, or regulation, applications which are 
filed simultaneously will be processed in accord- 
ance with the following rules: 

(a) All such applications received will be 


examined and appropriate action will be taken on 
those which do not conflict in whole or in part. 


"(b) All such applications which conflict in 
whole! or in part will be included in a drawing 
which, except as provided in paragraph (c) of 


this section will fix the order in which the appli- 
cations will be processed. 


"(c) All applications included in the drawing 
will be subject to any priority to which any parti- 
cular applicant may be entitled on account of a 


preference right conferred by law or regulations.’— | 
| 

Thus the important point under the regulation is that a drawing 
must be held which includes all applications which conflict. There- 
after the regulation has no specific language directing that every ap- 
plication must be drawn. It merely states that a drawing will be 
held and except for established preference rights the order estab- 
lished at that drawing will control. The only inclusive word in the 
crucial subsection (b) which could conceivably require the drawing of 


every application is the word "all." And it is obvious from the con- 


text in which it appears that this word was intended to make clear that 

only those applications ''which conflict" are to be included in the draw- 
ing. The Secretary so construed the word in Henry S. Morea Edwin 
W. Stockmeyer, 661.D, 278 (1959). In this case there were 8 applica- 
tions for three separate leases. Various offers conflicted aly as to 


certain other offers for individual leases, not to all. The Bureau did 


not hold separate drawings for each lease but instead drew out all of 


the eight applications in one drawing whereby the first drawn for each 


lease was accorded priority. The Secretary set this procedure aside, 
| 

6/ Prior to 1952 this regulation specified a detailed method | 
of conducting drawings. See 43 CFR §295. 8 (1949). How- 
ever, in that year the specificity was deleted in favor of the 
general language above quoted. 17 Fed. Reg. 481. It is ap- 
parent that this change in language was intended to provide 
a more flexible procedure. It is also noteworthy that this 
revision came during a period of decentralization within the 
Department. See Delegation Order No. 2583, 15 Fed. Reg. 
5644 (1950); BLM Order 541, 19 Fed. Reg. 2473 (1954). 
(43 C.F.R. 295.8; emphasis added. ) 


ruling that the regulation required that only all conflicting offers 
be included within a drawing: 


"|. 43 CFR... 295. 8(b) authorize[s] a drawing 
which includes all simultaneously filed applica- 
tions which conflict in whole or in part, and nota 
drawing which includes applications, some of 
which do, and some of which do not so conflict. 
It follows that the inclusion in this drawing of ap- 
plications which did not conflict is not authorized 
by the regulation." 


Such a construction is in keeping with the obvious desire for 
flexibility evidenced by the general language of the regulation. Further- 
more, it is in accord with the established practice of land office mana- 
gers at that time not to draw all the applications included in a drawing - 
a practice never expressly disapproved by the Secretary in other cases. 


ge f vast 
See Edwin W. Gibbs, 67 I1.D. 229 (1969); c.f., Mat Tinley, Colorado 


01952 (October 14, 1958); Woodward Oil, Inc., A. F. Woodward, Frank 


W. Winegar, Colorado 015496 (November 19, 1956); Bette N. Snyder, 


H. Darrell Ramsey, Bruce Anderson, Montana 011942 (February 7, 1956); 


Barbara M. Smoot, Utah 06604 (January 2, 1953). 

Thus it seems clear that at the time the Director wrote the Notice 
opening the lands to leasing the apparent meaning of the general regula- 
tion and the practice under it did not require a rigid procedure in which 
every application must be drawn. And it is against this background that 


the meaning of the Director's Notice must be sought. Paragraph 6 of 


that Notice provides: 


"6, All offers must be filed in the Land 
Office, Bureau of Land Management (P. O. 
Box 1050), Fairbanks, Alaska. All offers re- 
ceived in the above-noted Land Office from the 
date of publication hereof and until 10 a.m. of 
the 60th day thereafter, will be considered as 
having been simultaneously filed. The priori- 
ties of all conflicting offers will be determined 
in accordance with the procedure outlined in the 
regulation 43 CFR 295. 8 and the sealed enve- 
lopes referred to in the preceding paragraph 
will be returned unopened to the unsuccessful 
offerors." 

| 
But the language, [t]he priorities of all conflicting offers will be 


determined in accordance with the procedure outlined in the régula- 
| 
tion 43 CFR 295.8...,'! upon which the Solicitor relies obviously 


refers only to the requirement of the regulation, as held in the 


Morgan-Stockmeyer case, supra, that only all offers which conflict 


are to be included in the drawing. The correct interpretation of 
paragraph 6 thus becomes clear. "All" refers to those blocks for 
which there were conflicting applications. The use of the aera 
"priorities" is necessitated by the fact that there were a minimum 

of 160 leasing blocks involved in the 4000,000 acres covered by the 
notice. Read in this light the Notice requires that the nelouiies for 
all blocks upon which conflicting offers were filed be actereised in 
accordance with 295.8. The Notice does not purport to say that in 
this particular case the Land Office is to be deprived of the fpxibility 


in setting procedures accorded to it under the general language of 


43 C.F.R. 295. 8(b). 


Only by reading the first half of the last sentence of para- 
graph 6 of the Director's Order in this manner is it consistent with 
the last half of the sentence and long-standing Departmental prac- 
tice. The second half of the sentence expressly provided that ''the 
sealed envelopés referred to in the preceding paragraph will be 


'' Since these offers 


returned unopened to the unsuccessful offerors. 
were to be returned unopred, the Order clearly contemplates that 
all those included in the drawing need not be drawn. This is con- 
sistent with Departmental practice at the time whereby return of the 
offers and rental payments in the sealed envelopes constituted a re- 
jection of the offers. See Duncan Miller, A-27693 (December 3, 
1958); Duncan Miller, A-27683 (November 10, 1958); supra, 
p. 20. 

The policy behind the Notice as it was obviously intended to be 
read and as it was construed by its author is readily apparent. The 


Notice opened 4, 000,000 acres to leasing. There were at least 160 


leasing blocks. As with any tract of this size, some of the land 


was desirable and some of it was not. The Notice contemplated a 


flood of applicants with conflicting offers on only some of the blocks, 
and it provided a flexible solution to the problem. 
In the final analysis, it comes to this. The Director issued the 


Notice and subsequently construed it to authorize the procedure followed. 


- 29 «= 


That construction is, as we have shown, correct. It follows that 


the Solicitor's conclusion was erroneous and that Appellant is, as 


the Director held, entitled to the leases. 


CONCLUSION 


For these reasons, Appellant requests that the judgment 


below be reversed. 


Respectfully submitted, 


Charles F. Wheatley, Jr. 

Robert L. McCarty 
McCarty and Wheatley 
1201 Walker Building _ 
Washington, D, C. 20005 


Attorneys for Appellant 


APPENDIX A 


Public Land Order No. 1621, April 18, 1958 (23 F,R. 2637) 


Appendix——Public Land Orders 
[Public Land Ordof 1621} > 
(1941468) “ 2. 
ALASKA 


ODIFYING PUBLIC LAND ORDER NO. 82 OF 
JANUARY 22, 1943, IN PART TO PERMIT, 
MINING LOCATIONS AND MINERAL LEASING 
OF LANDS 


By virtue of the authority vested in the 
resident and pursuant to Executive Or- 
r No. 10355 of May 26, 1952, it is or 
red as follows: 
1, Public Land Order No. 82 of Janu- 
y 22, 1943, reserving lands under juriss 
ction of the Secretary of the Interior 
br use in connection with the prosecu- 
in of the war, which was modified by 
blic Land Orders Nos. 250, 254, and 
ye of November 20, 1944, December 15, 
p44, and October 9, 1945, respectively, 
d partially revoked by Public Land Or- . 
No. 323 of August 14, 1946, is hereby. 
adified, subject to the provisions of 
Rracraphs 2 and 3 of this order, to the 
ent necessary to permit locations and 
htries under the mining laws and the 
Faance of mineral lenses pursuant to 
@ Mineral Leasing Act of February 25, 
20 (41 Stat. 437; 30 U. S. C., sec. 181 ot 
q.), a8 amended and supplemented, for 


» followinn-described lands (exclusive 
bf, those described in paragraph 2 of this 
prdier). 

q Nortitenn ALAGKA 

All that part of Alnska lying north of a line 
becinning at a point on the boundary be- 
ween the United States and Cannda, on the 
ivlde between the north and south forks of 
“irth River, approximately latitude 68°62" N., 
netiitude 141°00’ W., thence westerly, nlong 

ye divide, and the periphery of the watcr- 
hed northward to the Arctic Ocean, along 

© crent of portions of the Brooks Range 
nd the De Long Mountains, ‘to Cape Line 


Approximately 16,000 acres of this land 
s located within the known geolonic 
tapreture of the Gubik gas Neld and will 
¢ offered for of] and gas leasing through 
Smpctitive biddine. 
“§. This order shall not affect the fol- 
ywing-described lands reserved by 
"xecutive Order No, 3797-A of February 
#,* 1923, as amended by Public Land 

der No. 289 of July 20, 1945, for oil and 
bas, which lands comprise Naval Petro- 

am Reserve No. 4: 


Commencing at the most northwestern ex- 
tremity of the point of land shown on the 
maps of Alaska as Icy Cape, approximately 
Jat. 70°21’, long. 161°46"; thence extending in 
f true south course to the crest of the range 
of mountains forming the watershed be- 
tween the Nontak River and its northern 
tributarics and the streams flowing Into the 
Arctic Ocean; thence eastward along the 
crest of this range of mountains to a penk at 
the head of the northernmost of the two 
enstern forks of Midas Creck (Pl. 1,U.8.G.S., 
Bull. 636), at approximately Int, 67°50", long. 
16°00’; thence In a true north course to a 
point at the highest high water on the west- 
ern or left bank of the Colville River, thence 
following said highest highwater mark down- 
stream along said Colville River and the 
western bank of the most western slough at 
its mouth to the highest highwater mark 
on the Arctic const. From here, following 
the highest highwater mark westward) to the 
point of beginning, 

The coast Mar to be followed shall be that 
of the ocenn side of the randspits and islands 
forming the barricr reefs and extending 
acrosk small lagoons from point .to point, 
where such barrier reefs are not over three 
miles of shore, except in the cnre of Plover 
Islands, from Point Tangent, to Point Bar- 
row (Pl. 3, U.S. G.S, P. P. 109), long. ap- 
proximately 154°50’, where it 6hall be the 
highest highwater mark on the outer shore 
of the Iisinnds forming the groups and ex- 
tending between the most adjacent points 
of these islands and the sandspits at either 
end. In cases where the barrier reef is over 
three miles off shore the boundary shall be 
the highest hichwater mark of the coast of 
the mainland, 


3. An area included within the area 
described in paragraph one of this order, 
and which may be described briefly as 
“all lands lying east of Canning River, 
extending from its mouth on the Arctic 
Ocean at Flaxman Island in approximate 
longitude 146° W.. io its source in the 
Brooks Rance in approximate longitude 

~145°13’ W., latitude 63°53", and contain- 
ing approximately 5 million acres,” is 
included in an application for with- 
drawal, Fairbanks 017050, filed by the 
Bureau of Sport Fisheries and Wildlife 
for °° as the Arctic Wildlife Range. 
As provided by the regulations in «3 
CFR 295.11, the lands shall remain segre- 


gated from leasing under the minoral- 
leasing laws, ane from location undor the 


mining laws, to the extent that the withe - 
drawal applied for, if effected would. 
prevent such Jeasing or locations, .until 

action on the application for withdrawal 

has-been taken. 

4. None of the released Iands shall be- 
come subject to oil and gas leasing until 
approved leasing maps for such lands, or 
portions thereof, are from time to time 
prepared, and! notices of the time and 
place of filing ‘thereof and of the avail- 
ability of the lands for leasing have been 
published ijn the Feverar Recister by the 
Bureau of Land Management, These 
notices will describe the lands subject to 
noncompetitive lease and will provide 
for a simultaneous filing period of offers 
to lease. The leasing maps will not 
describe any lands within two miles of 
Naval Petroleym Reserve No. 4. 

5. Leases will be issued pursuant to the 
provisions of the 1920 Mineral Leasing 
Act in accordance with the regulations 
in 43 CFR Part 192, and the provisions of 

ee order andiof the published notices of, 
the availability of the lands for leasing.’ 

6. Notwithstanding the provisions of 
43 CFR 192.42 (d), all offers to lease 
must describe the lands applied for 
according to the leasing blocks in the 
specified townships as shown on the 
approved leasin; maps. Each of such 
leasing blocks will be decmed to be a 
legal subdiviston, subject to the restric- 
tion on assignments of part of 2 legal, 
subdivision as set forth in 43 CFR, 
192.140. i 

7. All offers'to lease any portion of the 
released lands filed prior to the publica- 
tion of the notices above referred to will 
be rejected. | 

8 The released lands shall become 

_open to locdtions under the United 
States Mining Laws at 10:00 a. m. on 
September 1,/1958. 

9. All inquirles concerning the re- 
leased lands should be addressed to the 
Manager, Land Office, Bureau of Land 
Manngement, Fairbanks, Alaska. In- 
quiries relating to the land within the 
Gubik gas field which will be offered for 
competitive oil and gas leasing should be 

_addressed to! the Director, Bureau of 
Land Management, Washington 25, D. Cc. 


: Prep A. SEATON, 
Secretary of the Interior. 
Apriu 18, 1958. 


[F. R. Doc. 58-3024: Filed. Apr. /21, 1958; 
| 10:57 a. m.] - 


BEST COPY AVAILABLE 


from the original 


bound volume 


APPENDIX B 


ALASKA 


NOTICE OF AVAILABILITY OF LANDS FOR NON*' 
COMPETITIVE OIL AND GAS LEASING 
Jury 24, 1958, 
Notice is hereby given that there have 
been filed in the Land Offices, Bureau 
of Land Management, Anchorage and 
Fairbanks, Alaska, and in the OMmMce of 
the Director, Bureau of Land Manage- 


ment, Department of the Interior, Wash= 
ington 25, D. C., approved maps describ- 
ing by leasing blocks approximately 
4,000,000 acres of land in specified town= 
ships within the arca described in section 
1 of Public Land Order 1621, which are 
now available for noncompetitive ofl and 
gas leasing. Such maps may be exam- 
ined at those offices during the regular 
business hours. A portfolio containing 
an index map and leasing maps may be 
purchased from such offices ‘for $1.50. 
This portfolio also contains ao leasing 
map of the lands in the Gubik gas fleld 
which will be subject to competitive leas- 
ing only. 

.1. Approximately 4.000.000 acres of 
land will become subject to noncompcti- 
tive ofl and gas leasing on the date of 
publication hereof. These lands are des- 
ignated on said maps as separately num- 
bered leasing blocks, in the specified 
townships, not exceeding 2,560 acres 
each. ‘ 

2. All leasing will be subject to the pro- 
visions of the Mineral Leasing Act of 
1920, as amended (41 Stat. 437); Public 
Land Order 1621, dated April 18, 19587 
the regulations in 43 CFR, Part 192, and 

* the provisions hereof, 

3. All offers to lease must be submitted 
on Form 4-1158 and in accordance with 
the regulations 43 CFR 192.42. Each 
offeror may file only one offer for each 

separate leasing block. 


Notice of Acting Director dated July 25, 1958, published in: 
Federal R@zister July 29, 1958 (23 F.R. 5700) 


. The lands applied for musti be de- 
scribed according to the leasing: blocks 
in the specified townships shown'on the 
approved maps, notwithstanding the | 
provisions of 43 CFR 71.2 and 43 CFR 
192.42 (ad). Each entire leasing block is 
deemed and declared to be a legal sub- 
division subject to the restrictions on 
assignment of a part thereof:as provided 
for in the regulation 43 CFR 192.140, 

5. Each offer must be filed in a sepa- 
rately sealed envelope which sealed en- 
velope must contain a $10 filing fee and. 
the first year's advance rental at the rate 
of 50 cents per acre in“accordance with 
the provisions of Public Law 85-505 
enacted July 3, 1958, and have endorsed 
on its face the name and addiess of the 
offeror, and the description of the land 
applied for by leasing block number and 
township. Each offer must include the 
rental payment for the full acreage of 
the leasing block including any water 
area shown on the leasing map. (Any 
offers not so submitted will be rejected 
and returned to the offeror. > 

6, All offers must be filed in the Land 
Office, Bureau of Land Management 
(P, O. Box 1050), Fairbanks, Alaska. All 
offers received in the above-noted Land 
Office from the date of publication hereof 
and until 10 a. m. of the 60th day there- 
after, will be considered as having been. 
simultaneously filed. The priorities of 
all conflicting offers will be devermined 
in accordance with the procedure out- 
lined in the regulation 43 CFR 95.8 and 
the sealed envelopes referred to: in the 
preceding paragraph will be returned un- 
opened to the unsuccessful offerors. 

Eaxt J. THomas, 
‘Acting Director. 
iF—R. Doc. 58-6809; Puled, July 25, .1088; 
3:26 p.m.) 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,732 
DUNCAN MILLER, Appellant 

Ve 


STEWART L. UDALL, Secretary of the Interior, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RAMSEY CLARK, 
Assistant Attorney General. 


ROGER P, MARQUIS, 
THOS. L. McKEVITT, 
A. DONALD MILEUR, 
Attorneys, Department of Justice, 
Washington, D, C., 20530. 


QUESTION. PRESENTED 
Whether, in the course of administration of the 


Mineral Leasing Act, the Secretary of the Interior correctly 


decided that when a drawing to determine priority among 
simultaneously filed conflicting oil and gas lease offers 

is conducted in a manner contrary to the provisions of the 
pertinent regulation and the order directing the drawing, it 


must be vacated and a new drawing held. 


Page 
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Regulations TNVO VER en sens Hh nm E RANT Ee RAIS Sole eos ne ee ee 
Argument: 
The district court's summary judgment upholding the 
Secretary:s decision to conduct a new drawing for these 
leases should be affirmed-------7--------- non -ne nnn nenn= 
A. The Secretary's decision is correct, clearly 
within the limits of his administrative authority, 
and effectuates the policy of awarding leases after 
full participation by the interested public--------~ 
B. Appellant's arguments are either erroneous or not 
applicable to the facts of this case------<--------- 
Conclusion 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,732 
DUNCAN MILLER, Appellant 
v. 
STEWART L. UDALL, Secretary of the Interior, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR STEWART L. UDALL, 
SECRETARY OF THE INTERIOR, APPELLEE 
OPINIONS BELOW 
The district court did not write an opinion. The 
opinion of the Secretary is found at pages 66-76 of the Joint 


Appendix. 
JURISDICTION 


This is an appeal from the judgment of the district 


court granting appellee's motion for summary judgment. The 
judgment was entered on March 13, 1964 (JA 80). Appellant 
made a motion for a new trial on March 17, 1964 (JA 81. et seq.). 


The motion was denied on March 24, 1964 (JA 86). The notice 


of appeal was filed on May 20, 1964 (JA 86). 


The jurisdiction of the district court is alleged 


to be under Sections 305 and 306, Title 11, of the District of 
Columbia Code. The jurisdiction of this Court is invoked 
under 28 U.S.C. sec. 1291. 
STATEMENT 

This proceeding is to review the decision of the 
Secretary of the Interior holding that a drawing among simul- 
taneously filed noncompetitive lease offers was conducted 
contrary to the controlling regulations, and must therefore 
be vacated and a new drawing held. 

On July 29, 1958, a notice was published in the 
Federal Register that approximately 4,000,000 acres of land 
in Alaska were available for noncompetitive oil and gas 
leasing (23 Fed. Reg. 5700-5701). Such lands were divided 
into leasing blocks of approximately 2,500 acres each. The 
notice declared that the leasing would be subject to, inter 
alia, the regulations in 43 C.F.R., Part 192, and the provi- 


sions of the notice. It was specified that "Each offeror may 
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file only one offer for each separate leasing block." 23 Fed. 
Reg. 5701. The notice further provided that each offer must 
be filed in a separately sealed envelope containing a $10 
filing fee and the first year's advance rental on the land 
sought. The face of the envelope must contain the name and 
address of the offeror, and the description of the land applied 
for by leasing block number and township. The notice concluded 
with this provision (23 Fed. Reg. 5701): ! 

All offers received in the above-noted Land 

Office from the date of publication hereof _ 

and until 10 a.m. of the 60th day hereafter, » 

will be considered as having been simultaneously 

filed. The priorities of all conflicting offers 

will be determined in accordance with the pro- 
cedure outlined in the regulation 43 C.F.R. | 

295.8 and the sealed envelopes referred to in 

the preceding paragraph will be returned 

unopened to the unsuccessful offerors. 

Prior to the drawing held on October 1, 1958, the 
manager explained that from each group of filings for the 
same land a winner and two alternates would be selected and 
that all additional sealed envelopes would be returned to 


the offerors. In response to a protest that this procedure 


would deny priority to any offerors whose offers were returned 


if all of the first three drawn failed to qualify, the manager 


stated that in this event the next valid offer filed over the 


counter would be adjudicated (JA 78). 


On the five leasing blocks involved in this liti- 


gation, all of the individuals whose names were drawn either 
as winner or alternates gave the same address, Post Office 
Box 1161, Dallas, Texas. Miller, on October 22 and 28, 1958, 
filed his conflicting offers on the five leasing blocks, and 
thereafter filed a protest (JA 67). He asserted in support 
of his protest that the fact that the winners and alternates 
used the same address was indicative of collusion. The 
Fairbanks land office dismissed the protest because of the 
absence of evidence to support Miller's allegation. On appeal 
to the Director of the Bureau of Land Management, the Bureau 
conducted an intensive investigation of the circumstances sur- 
rounding the filing of a large number of applications using 
Box 1161, Dallas, Texas, as an address. In its decision, the 
Bureau concluded that Transwestern Investment Company, Inc., 
whose address was Box 1161, Dallas, Texas, had entered into 
agreements with 59 applicants which gave Transwestern an unfair 
advantage in the drawings (JA 22-23). Accordingly, the 
Director ordered the pending lease offers in question to be 


rejected because of the collusive manner in which they were 


| 
filed (JA 23). The Director further noted that Miller was 
apparently the first qualified applicant on the basis of his 
lease offer filed after the drawing, and that on remand leases 
should be issued to him, "all else being regular" (Ibid). 

An appeal from the Director's decieton was taken to 
the Secretary of the Interior by the competing offerors. The 
Secretary's decision of March 21, 1963, affirmed the lower 
decision that the offers affected by the agreement with 
Transwestern were contrary to departmental regulations and 
earned the offeror no priority (JA 65-76). Having determined 
that the winners and alternetes in the case were not entitled 
to the leases, the Secretary proceeded to determine ‘ie was 
entitled to them (JA 74 et seq.). The Secretary pointed out 
that the notice of availability states, "The erlorities of 


all conflicting offers will be determined in accordance with 


the procedure outlined in the regulation 43 C.F.R. 295.8 * * * 


(JA 74). This procedure provided in pertinent part that (JA 


(b) All such applications which conflict 
in whole or in part will be included in a draw- 
ing which * * * will fix the order in which’ ithe 
applications will be processed. 


Noting that the manager had not drawn "all" conflicting 
applications but only the first three, the Secretary con- 
cluded that "asithe drawing was conducted in violation of 
the vegulation and the order, it must be vacated and a new 
drawing ordered" (JA 76). 


The appellant Miller filed his complaint in the 


district court asking judicial review of the Secretary's 
1 


decision (JA 1-9). After the Secretary filed his answer, 
he made a motion for summary judgment to which were attached 
the essential parts of the administrative record (JA 13-76). 
Based on the above pleadings and the Secretary's statement 
of material facts, the district court entered judgment grant- 
ing the defendant Secretary's motion for summary judgment 

(JA 80). Miller thereafter made a motion for a new trial 


to which he attached a statement of material facts (JA 81-84). 


1/ Two other appeals have been taken from the Secretary's 

decision of March 21, 1963, to the courts. One of these 
appeals, Robertson v. Udall, is now pending before this Court 
as No. 18,781. The other, Wells v. Udall, Civil Action No. 
A-37-63, is now pending before the United States District 
Court for the District of Alaska (JA 85). 
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With the denial of this motion and two related motions to set 


aside the proceeding and to hold the case in abeyance, an 
appeal was taken to this Court (JA 86). 
REGULATIONS INVOLVED 
23 Fed. Reg. 5700-5701 provides: 
ALASKA 


NOTICE OF AVAILABILITY OF LANDS FOR NON- 
COMPETITIVE OIL AND GAS LEASING 


July 24, 1958. 


Notice is hereby given that there have 
been filed in the Land Offices, Bureau of 
Land Management, Anchorage and Fairbanks, 
Alaska, and in the Office of the Director, 
Bureau of Land Management, Department of 
the Interior, Washington 25, D. C., approved 
maps describing by leasing blocks approximately 
4,000,000 acres of land in specified townships 
within the area described in section 1 of 
Public Land Order 1621, which are now avail- 
able for noncompetitive oil and gas leasing. 
Such maps may be examined at those offices 
during the regular business hours. A port- 
folio containing an index map and leasing 
maps may be purchased from such offices for 
$1.50. This portfolio also contains a leasing 
map of the lands in the Bubik gas field which 
will be subject to competitive leasing only. 


1. Approximately 4,000,000 acres of 
land will’ become subject to noncompetitive 
oil and gas leasing on the date of publica- 
tion hereof. These lands are designated on 
said maps as separately numbered leasing blocks, 
in the specified townships, not exceeding 2,560 
acres each. 


2. All leasing will be subject to the 
provisions of the Mineral Leasing Act of 1920, 
as amended (41 Stat. 437); Public Land Order 
1621, dated-April 18, 1958; the regulations 
in 43 CFR, Part 192, and the provisions hereof. 


3. All offers to lease must be submitted 
on Form 4-1158 and in accordance with the 
regulations 43 CFR 192.42. Each offeror may 
file only one offer for each separate leasing 
block. 


4. The lands applied for must be 
described according to the leasing blocks in 
the specified townships shown on the approved 
maps, notwithstanding the provisions of 43 
CFR 71.2 and 43 CFR 192.42 (d). Each entire 
leasing block is deemed and.declared to be a 
legal subdivision subject to the restrictions 
on assignment of a part thereof as provided 
for in the regulation 43 CFR 192.140. 


5. Each offer must be filed in a sepa- 
rately sealed envelope which sealed envelope 
must contain a $10 filing fee and the first 
year's advance rental at the rate of 50 cents 
per acre in accordance with the provisions of 
Public Law 85-505 enacted July 3, 1958, and 
have endorsed on its face the name and address 
of the offeror, and the description of the land 
applied for by leasing block number and town- 
ship. Each offer must include the rental 


payment for the full acreage of the leasing 
block including any water area shown on the 
leasing map. Any offers not so submitted 
will be rejected and returned to the offeror. 


6. All offers must be filed in the Land 
Office, Bureau of Land Management (P. 0. Box 
1050), Fairbanks, Alaska. All offers received 
in the above-noted Land Office from the date 
of publication hereof and until 10 a. nm. of 
the 60th day thereafter, will be considered as 
having been simultaneously filed. The priorities 
of all conflicting offers will be determined in 
accordance with the procedure outlined in the 
regulation 43 CFR 295.8 and the sealed envelopes 
referred to in the preceding paragraph will be 
returned unopened to the unsuccessful offerors. 


EARL J. THOMAS, 
Acting Director. 


43 C.F.R. 295.8 provides: 


Processing of simultaneous applications. 
All applicatians, which term includes offers to 
lease, filed pursuant to the regulations in any 
part of this chapter will be regarded as having 
been filed simultaneously within the meaning of 
this section where by reason of an order of | 
restoration or opening, or a notice of the fil- 
ing of a plat of survey or resurvey, they are) 
filed in the manner and within the period of | 
time for the filing of simultaneous applica- 
tions provided for in such order or notice. 
When no order of restoration or notice of open- 
ing is involved, the applications will be treated 
as having been filed simultaneously if they are 


received by a land office (or, if there is 

no such office for the State, by the Washington 
Office of the Bureau of Land Management), over 
the counter at the same time, or are received 
in the same mail. Unless otherwise provided 

in a particular order, or regulation, applica- 
tions which are filed simultaneously will be 
processed in accordance with the following 
rules; 


(a) All such applications received will 
be examined and appropriate action will be 
taken! on those which do not conflict in whole 
or in part. 


(b) All such applications which conflict 
in whole or in part will be included in a draw- 
ing which, except as provided in paragraph (c) 
of this section will fix the order in which-the 
applications will be processed. 


(c) All applications included in the draw- 

ing will be subject to any priority to which 

any particular applicant may be entitled on 

account of a preference right conferred by law 

or regulations. 

SUMMARY OF ARGUMENT 

A. The Secretary's decision is correct, clearly 
within the limits of his administrative authority, and 
effectuates the policy of awarding leases after full partici- 


pation by the interested public. This case is to determine 


whether the Secretary has correctly interpreted his own regu- 


lation. The Secretary has ruled that the local land office 


a be 


did not follow the regulation on the conduct of a drawing 


for oil and gas leases, and that a new drawing must be held. 
The Supreme Court has only recently reiterated the "continuing 
vitality" of the many venerable decisions holding that the 
gearecary has broad statutory authority giving him general 
power to manage the public domain and act as guardian of the 
public in land matters. The Secretary acts as a special tri- 
bunal in these matters with only limited judicial review. 

On the basis of this line of authority, this Court 
has laid down the general rule for review of the Secretary in 
Mineral Leasing Act cases--that the primary responsibility for 
solution of questions arising in the administration of the land 
laws is with the Secretary, whose judgment will not be repudiated 
by the courts except under limited conditions, and at the very 
least unless he is plainly wrong. In carrying out his func- 


tions of managing the public lands, the Secretary must be 


accorded a wide area of discretion. 

This is especially true when the attack is on the 
Secretary's interpretation of his own regulations. His inter- 
pretation becomes of controlling weight unless it is plainly 


erroneous or inconsistent with the regulation. There might be 


several alternative decisions to any given administrative 


problem. The choice of solution is for the Secretary, 80 


long as he acts within the broad limits stated above, even 
though the court might have reached a different decision as 
an initial matter. This Court has in several cases upheld 
the authority of the Secretary to choose among possible 
alternatives. 

It is against this legal background that the cor- 
rectness of the Secretary's decision is to be weighed. In 
the present case he is not clearly erroneous, but to the con- 
trary is plainly right. The decisions of this Court have 
favored a policy of encouraging the greatest possible equality 
of participation by the interested public before awarding oil 
and gas leases on the public domain where there is more than 
one potential applicant. It has been noted that the legisla- 
tive purpose of the Mineral Leasing Act was to distribute 
these leases fairly with the opportunity for full participa- 
tion by theinterested public. 

The effect of the Secretary's decision in the present 
case is to give the greatest opportunity for public participa- 


tion. The public announcement in this case left the impression 
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with the general public that these leases would be diaposed 
of at a public drawing. Neither the unknown offerors nor 

the public at large had reason to suppose that the drawing 
was invalid. Probably no more than a smell parentage of 

the applicants were at the drawing to hear the Manager's 
unpublished announcements concerning how the drawing was to 
be conducted. If a new drawing is not held now, the public 
at large will have been misled and only the three disquali- 
fied applicants and the present appellant will ever have had a 


realistic chance at obtaining these leases. Therefore, the 


Secretary's decision must be upheld as effectuating the legis- 


lative purpose of full public participation. 

B. Appellant's arguments are either erroneous or 
not applicable to the facts of this case. The Secretary's 
position is that the regulation required that priorities must 
be established for "all conflicting offers." Appellant argues 
that the peculation should be interpreted 0 mean that a priority 
must be established for all blocks. If it could be so vend) 
it would be enough to pick only three out of an unknown num- 
ber of offerors for each block for that would establish a 


priority. This interpretation distorts the plain intent of 


the words. There is no evidence that any official of the 
Department of the Interior ever interpreted it as appellant 
does. 

Appellant attempts to interpret the provision of 
the notice that "the sealed envelopes referred to in the pre- 
ceding Naragtarh aail be returned unopened to the unsuccessful 
offerors" to mean that the notice contemplated that priorities 
would Soe be assigned to all such unopened offers. Appellant's 
argument overlooks the fact that the notice also provided that 
the outside of each envelope containing the offer must show 
‘the name and address of the offeror, and the description of 
the land applied for by leasing block number and township.” 
Thus, all priorities could have been established without . 


opening any of the envelopes. 


Appellant's argument that the "established practice" 


at the time was not to draw all the applications included in 
the drawing, and that such practice was never "expressly dis- 
approved" by the Secretary, is not supported by the cases he 


cited. These cases are completely silent on the proposition. 
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Appellant mistakenly relies on C. T. Hegwer, et al., 
62 I.D. 77 (1955), which holds that one who does not take a 
timely appeal from the cancellation of a lease, even though 
the decision be erroneous, loses by his failure to appeal 
any rights he may have. None of the unknown applicants are 
trying to assert any rights in the present case. Nor is any 
individual who failed to appeal. Instead, the Secretary, as 
the guardian of the public, has declared that the established 
procedure for determining the first qualified applicant was 
so badly mismanaged as to vitiate the drawing, and that fair- 
ness requires that it be held again after appropriate notice 
to all members of the interested public. i 
ARGUMENT 

THE DISTRICT COURT'S SUMMARY 

JUDGMENT UPHOLDING THE SECRE- 

TARY'S DECISION TO CONDUCT A 


NEW DRAWING FOR THESE LEASES 
SHOULD BE AFFIRMED 


A. The Secretary's decision is correct, clearly 
within the limits of his administrative authority, and effec- 


tuates the policy of awarding leases after full participation 
by the interested public. - This is another of the numerous 


cases brought before this Court in the last several years to 
determine whether the Secretary has correctly interpreted the 
administrative regulations and orders of the Department of 
the Interior. The Secretary interpreted those regulations 

and orders as requiring that in the circumstances of this 

case the manager of the local land office should have assigned 
a priority to all the conflicting applications for oil and gas 
leases on the lands in question. Since this was not done, 

the Secretary has ruled that, in the interest of orderly 
administration of the public domain, the drawing must be 

held again with all members of the public, including the 
appellant, having an equal chance to participate. 

The Secretary of the Interior has broad statutory 
authority which gives him general power to manage the public 
domain and to act as guardian of the public in land matters. 
R.S. sec. 441, 5 U.S.C. sec. 485; R.S. sec. 453, 43 U.S.C. 
sec. 2; R.S. sec. 2478, 43 U.S.C. sec. 1201. The Supreme 


Court has twice confirmed the "continuing vitality of this 


general administrative authority” in the last two years. 


Boesche v. Udall, 373 U.S. 472, 477 (1963); Best v. Humboldt 
Placer Mining Co., 371 U.S. 334, 337 (1963). The Suprene 
Court, in Boesche v. Udall, supra, further held that the 
Mineral Leasing Act of 1920, as amended, 41 Stat. 437, 30 
U.S.C. sec. 181 et seq., with which we are primarily concerned 
here, "was intended to expand, not contract, the Secretary's 
control over the mineral lands of the United States * * *," 
Long before the passage of the Mineral Leasing Act of 1920, 
supra, the courts frequently pointed out that in lend matters 
the Department of the Interior acted as a special tribunal 
with only a limited judicial review. See, e.g., Riverside 
Oil Co. v. Hitchcock, 190 U.S. 316, 324 (1903); DeC : ra Vv. 
Rogers, 189 U.S. 119, 122 (1903); Ness v. Fisher, 223 U.S. 
683, 691 et seq. (1912); c£. Shepley v. Cowan, 91 U.S. 330, 
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340 (1875). 


It was on the basis of the above line of authority 


that this Court laid down the general rule applicable to 
review of the Secretary's decisions in Mineral Leasing Act 
cases in McKenna v. Seaton, 104 U.S.App.D.C. 50, 54, 259 F.2d 
780, 784 (1958), cert. den., 358 U.S. 835: | 


Moreover, there is a long line of decisions 
of the Supreme Court, of this court, and of 
other courts, that the primary responsibil- 
ity for the solution of such questions as 
this, arising in the administration of the 
land laws, is with the Secretary of the 
Interior, whose decision will not be super- 
seded by the courts except under limited 
conditions. These conditions are expressed 
variously in the opinions of the courts, and 
we need not adopt as applicable to the cir- 
cumstances of the present case all prior 
expressions. But a fair common denominator, 
as it were, of the conditions which will 
cause judicial repudiation of administrative 
action by the Secretary, is at least that he 
is plainly wrong. * * * 


The holding of the McKenna case, supra, has more recently 
been reiterated in Safarik v. Udall, 113 U.S.App.D.C. 68, 74, 
304 F.2d 944, 950 (1962), where this Court found it obvious 
that in carrying out his functions of managing the public 
lands, the Secretary must be accorded a wide area of discre- 
tion, and that administrative action taken by him "will not 


be disturbed by a eourt unless it is clearly wrong." To the 


same effect is McGarry v. Udall, 216 F.Supp. 314, 317-318 


(D. D.C. 1962), aff'd per cur., 115 U.S.App.D.C. 184, 317 F.2d 
595 (1963); Morgan v. Udall, 113 U.S.App.D.C. 192, 194, 306 
F.2d 799, 801 (1962), cert. den., 371 U.S. 941. 


This Court has imposed an even greater burden on 
a person like the appellant in this case who attacks the 
Secretary's interpretation of his own orders and regulations. 
This Court held in Wright v. Paine, 110 U.S.App.D.C. 100, 102, 
289 F.2d 766, 768 (1961), that the Secretary's Aa eapuataeton 
of his own regulations Mbecomes of controlling weight unless 
it is plainly erroneous or inconsistent with the regulation. ' 
Bowles v. Seminole Rock & Sand Co., 1945, 325 U.S. 410, 414 


* * *," > In California Company v. Udall, 111 U.S.App.D.C. 262, 


266, 296 F.2d 384, 388 (1961), the Court had occasion to point 


out that the regulations of the Secretary of the Interior fur- 
ther defining the statutory terms of the Mineral Leasing Act 
are a part of his duty to determine "as an initial and adminis- 
trative matter the meaning of terms in that statute." Further , 
it was said in Thor-Westcliffe Development, Inc. v. Udall, 114 
U.S.App-D.C. 252, 254, 314 F.2d 257, 259 (1963), that “regule- 
tions ‘constitute contemporaneous constructions by those 
charged with administration of these statutes which should 

not be overruled except for weighty reasons.' Conmissioner Vv. 


South Texas Co., 333 U.S. 496, 501 * * * (1948)." 


The courts have pointed out in various contexts 
that there might be several alternative decisions to any 
given administrative problem. The choice of solution is for 
the Secretary. In judicial review the court will uphold the 
Secretary so long as he acts within the broad limits stated 
above, even though the court might have reached a different 
decision as an initial matter, or even though the court might 
think another solution would better solve the problem. Thus, 
in Chapman v. Sheridan-Wyoming Co. , 338 U.S. 621, 631 (1950), 
the Supreme Court upheld the Secretary's interpretation of e 


regulation noting that it "is permissible, even if not inevitable." 


An excellent example of the authority of the Secretary to pick 


among several possible alternatives is found in this Court's 
decision in Safarik v. Udall, 113 U.S.App DOD. 68, 72, 304 F.2d 
944, 948 (1962). In that case, the Department had acted on 
the interpretation of a statutory provision by a subordinate 
official but the Secretary subsequently made a contrary inter- 
pretation. This Court said that, while it would accept the 
construction of the Secretary, "we are of the opinion that the 


pertinent provisions of the Leasing Act were reasonably open 


to the construction reached by the Assistant Solicitor ee *" 


(qbid.). i 

Likewise, in several cases brought by the present 
appellant in an attempt to get a ruling that a prior relin- 
quishing lessee was not entitled to a new lease, this Court, 
while recognizing that "the vice of the old practice" had 
been corrected by eiibeeqaent regulations, nonetheless upheld 
the Secretary's decision under that uetd practice." Miller v. 
Udall, 113 U.S.App.D.C. 339, 340, fn. 1, 307 F.2d 676, 677 
(1962), cert. den., 371 U.S. 967; Miller v. Udall ,'C.A. D.C. No. 
18,116 (1964), unreported; Miller v. Udall, C.A. D.C. No. 18,029 
(1964), unreported; see also Foster v. Seaton, 106 U.S.App.D.C. 
253, 271 F.2d 836 (1959). Most recently in Thor-Mestcliffe 
Development, Inc. v. Udall, 114 U.S.App.D.C. 252, 314 F.2d 257 
(1963), this Court held that the Secretary in administering 
oil and gas leases has discretion to choose among many possible 
alternatives. "rt is not for us," the Court said, "aor for 
appellant, to pussent a method for solving the problems which 
have arisen in the administration of the Mineral Leasing Act." 


114 U.S.App.D.C. at p. 254, 314 F.2d at p. 259. The opinion 


continues that Congress has consigned the administrative 
function to the Secretary and that the court's inquiry ends 
when it determines whether or not the method adopted by the 
Secretary is unreasonable and plainly inconsistent with the 
statute. 

It is against this legal background and these 
standards that the correctness of the Secretary's decision 
in the present case is to be weighed. We believe it is 
clear that not only is the Secretary in the present case 
not clearly erroneous, but that he is plainly right. Without 
ever expressly stating it in so many words, this Court's 
decisions have favored a policy of encouraging the greatest 
possible equality of participation by the interested public 
before awarding oil and gas leases on the public domain where 
there was more than one potential applicant. In McKay v. 


Wahlenmaier, 96 U.S.App.D.C. 313, 226 F.2d 35 (1955), this 


Court ordered the Secretary to cancel a lease because obtained 


with an unfair advantage at a drawing where the Secretary had 
misapprehended his authority to do so. In Barash v. Seaton, 
103 U.S.App.D.C. 159, 256 F.2d 714 (1958), the classification 


of land was changed from noncompetitive to competitive without 


notice to an applicant for a noncompetitive lease. This 
Court upheld the rights of the noncompetitive applicant. 

Yet in the similar fact situation found in Udall v. King, 

113 U.S.App.D.C. 397, 308 F.2d 650 (1962), this Court, 

having determined that the noncompetitive applicant was 
notified of the change of status and was given an goporcunity 
to bid on the competitive lease, upheld the Secretary's 
determination that the lease should be awarded by competi- 
tive bid. In Wright v. Paine, 110 U.S.App.D.C. 100, 102, 

289 F.2d 766, 768 (1961), this Court upheld an adninistrative 
practice to reject all lease offers filed before natation 

of the relinquishment of the prior lease, pointing out thet 
"This is consistent with the policy underlying the regulation 
of providing equal opportunity to all persons interested in 


obtaining leases." 


In Miller vy. Udall, 113 U.S.App.D.C. 339, 340, 307 


F.2d 676, 677 (1962), this Court pointed out that the Secre- 
tary's “regulations have since been amended to assure public 
notice and fuller public participation in the process of 


reissuing relinquished leases." The amended Segulatocs 


were later expressly approved in a direct holding, Thor-Westcliffe 
Development, Inc. v. Udall, 114 U.S.App.D.C. 252, 314 F.2d 257 
(1963). The Court again noted that the legislative purpose of 


the Mineral Leasing Act was "to distribute these leases fairly 


with the opportunity for full participation by the interested 


public." 114 U.S.App.D.C. at p. 255, 314 F.2d at p. 260. 

Turning now to the effect of the Secretary's decision 
in the present case, it is to give the greatest opportunity for 
public participation. The announcement of the leasing arrange- 
ment in 23 Fed. Reg. 5700 gave the impression to the general 
public that the lands involved would be disposed of at a draw- 
ing. Such disposition was apparently made of the lands involved in 
this case, Neither the unknown offerors nor the public at large 
had reason to suppose that the drawing was invalid, and while 
the record is silent on the matter, probably no more than & 


small percentage of the applicants were at the drawing in Alaska 
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to hear the Manager's unpublished announcements. If a new 


drawing is not held now, the public at large will have been 
misled as to how these leases were to be granted, and only the 
three disqualified applicants and the present appellant will 
ever have had a realistic chance at obtaining these leases. 

The Secretary's decision must, therefore, be correct adacse 
it most completely effectuates the legislative purpose as recog- 


nized by this Court to distribute these leases fairly with the 
3 


opportunity for full participation by the interested public. 


2/ The record states (JA 74): 


At the drawing, the manager explained that 
from each group of filings for the same land a 
winner and two alternates would be selected and 
that all additional sealed envelopes would be 
returned to the offerors. In response to a 
protest by King, who argued that this procedure 
would deny priority to any offerms whose offers 
were returned if all of the first three drawn 
failed to qualify, the manager stated that in 
this event the next valid offer filed over the 
counter would be adjudicated. 


To the same effect is the allegation in appellant's complaint 
(JA 2-3). 


3/ It is also in accord with the Secretary's other current regula- 
tion, 43 C.F.R. sec. 3123.9 (April 1, 1964, Supp.), whereby 

lands in leases cancelled, relinquished, terminated by nonpay- 

ment of rent or at the expiration of the term, are available 

for filing of new lease offers only after notation on the 

record, posting on the bulletin board, and a five-day simul- 

taneous filing period. 


B. Appellant's arguments are either erroneoug or 
not applicable to the facts of this case. - The Secretary's 


position that the regulation required that priorities must be 


established for "all conflicting offers" is quite simple, and 


there is no question that it was not done in this case. Appel- 
lant in the second point in his brief, pp. 23-29, argues that 
the regulation should be interpreted as if it read "that the 
priorities for all blocks upon which conflicting offers were 
filed [must] be determined in accordance with 295.8" (Br. 27). 
More accurately, appellant argues that the notice means "a" 
priority must be established for all blocks. If it eodid be 
so read, for purposes of this case it would be enough that 
three out of an unknown number of conflicting offers had been 
drawn, for this would establish "a" priority. This completely 
distorts the plain intent of the words: and finds no support 
in either the Director's or the Secretary's decision. There 
is no evidence in the record that any official of the Depart- 
ment of the Interior at any level ever interpreted the notice 


as appellant does. 
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Another erroneous argument in the second point of 


appellant's brief is his attempt to inmmp.ret the provision 


of the notice that "the sealed envelopes referred to in the 
preceding varacvash wil be returned unopened to the unsuccess~ 
ful offerors" to mean that the notice contemplated that prior- 
ities would not be assigned to all such unopened offers. (Br. 28). Appel- 
lant's argument overlooks the fact that the notice also pro- 
vided that the outside of each envelope containing the offer 
must show "the name and address of the offeror, and the de- 
scription of the land applied for by leasing block number and 
township."" 23 Fed. Reg. 5701. Thus, all priorities could have 
been established without opening any of the envelopes. The 
purpose of stating that the envelopes of unsuccessful offerors 
would be returned unopened was to inform them that only the 
checks of the successful offerors would be cashed. The third 
erroneous argument in appellant's brief, p. 26, states that: 

& & * the established practice of land office 

managers at that time [was] not to draw all the 

applications included in a drawing-a practice 


never expressly disapproved by the Secretary in 
other cases. See Edwin W, Gibbs, 67 1.D. 229 


(1960); c.£., Mat Tinley, Colorado 01952 

(October 14, 1958); Woodward Oil, Inc. , 

A. F. Woodward, Frank W. Winegar, Colorado 

015496 (November 19, 1956); Bette N, Snyder, 
Darrell Ramse e Anderson, Montana 


011942 (February 7, 1956); rbara M, Smoo 

Utah 06604 (January 2, 1 weer 
None of the cases cited by appellant support his argument. His 
principal authority, the Gibbs case, did not involve a drawing, 
but the extension of a lease by assignment. The applicability 
of Gibbs to the proposition cited is not readily apparent. The 
other cases cited involve drawings, but the facts discussed do 
not indicate, with one exception, that less than all offerors 
were given a priority in the drawing. In one case, Bette N. 
Snyder, it is affirmatively stated that not all the offerors 
were included in the drawing, and there was an order to hold a 
new drawing. Appellant's argument on this point is therefore 
completely unjustified. 

Appellant mistakenly relies on the Secretary's decision 


in C, T, Hegwer, et al., 62 1.D. 77 (1955), in Point I of his 


4/ Copies of these unreported decisions will be filed with the 
Clerk for the use of the Court. 


brief, pp. 19-22. It is true, as the Hegwer case holds, that 
one who does not take a timely appeal from the cancellation of 
a lease, even though the decision be erroneous, loses any rights 
he may have had in his lease by his failure to appeal ‘the cancel- 
lation. Presumably, the same rule would apply to lease offers. 
Nonetheless, that principle does not control the present case. 
None of the unknown applicants are here trying to assert a 
superior right to appellant's subsequent application. | This is 
not a contest between prior applicants who failed to appeal and 
subsequent ones as individuals. In this case, the Secretary of 
the Interior, as guardian of the public, has declared that the 
established procedure of determining the first qualified appli- 
cant was so badly mismanaged as to vitiate the drawing, and that 
fairness requires that it be held again after appropriate notice 
to all members of the interested public. Therefore, the fact 
that some unknown applicant might have had .a superior right to 


appellant's, if it had been timely asserted, is immaterial, The 


fact that such unimown applicant has now lost any such right 


vis-a-vis the appellant is equally immaterial. 


In Thor-Westcliffe » ve Udall, 114 
U.S.App.D.C. 252, 254, 314 F.2d 257, 259 (1963), this Court 


pointed out that in administering the Mineral Leasing Act the 
Secretary exercises a discretionary, rather than a ministerial, 
function. The opinion then continued ([bid): 

* * * This, of course, does not mean that 

the Secretary is permitted to grant a lease 

to one other than "the person first making 

application." It does mean that the Secre- 

tary is to determine who that first person 

is. *** It is likewise clear that the 

language “person first making application" 

is not so definite, particularly when prior 

experience with its application is con- 

sidered, as to render an interpretative or 

implementing regulation inappropriate. 
It is urged that the Secretary's decision in the present case 
is just such an exercise of the discretionary function to de- 
termine who "the person first making application" is. The 
exercise of the discretion is in this case grounded on the high- 
est principles of administration of the public lands, and is 
the best assurance that all interested members of the public will 
have an equal chance to obtain what must in fact be a very 


valuable gratuity from the Government. 


CONCLUSION 


The judgment of the district court upholding ‘the 


decision of the Secretary of the Interior is correct and 


should be affirmed. 


Respectfully submitted, 


RAMSEY CLARK 
Assistant Attorney General. 


ROGER P. MARQUIS, 
THOS. L. McKEVITT, 
A, DONALD MILEUR, 


Attorneys, Department se sunteee 
Washington, D. C, 20530. 
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REPLY BRIEF FOR APPELLANT 


The Secresary's failure in his brief to come to grips with ithe funda- 
mental error in his decision prompts these comments in reply. This 


error is that the decision allows persons who did not participate in the ear- 


lier drawing and who made ro effort to comply with any of the published 
procedures as well as the collusive offerors to compete with and perhaps 
prevail over Appellant whose application was properly filed and who is ad- 


ae : 1 ; s ; 
mittedly ctherwise qualified to receive a lease. es Since it cannot be con- 


It is not contended that Appellant failed to comply with the statute 

and the regulations. Nor is there anything in his action inconsistent 
with any published requirement of the Secretary. Cf. Miller v. Udall, 
113 U.S. App. D. C, 339, 307 F.2d 676 (1962). And it is conceded that 
he acted in strict acccrdance with the instructions announced by the 
Land Office Manager. 


tended that the lands were not available for leasing when Appellant filed 
his offers, it is his position that the Secretary's action is in clear vio- % 
lation of Section 17 of the Act which requires that a lease be issued to the 


| 
first qualified applicant. 


The Notice published July 29, 1958, opened the lands for all time, 
not for oniy the 60 day simultaneous filing period. By that Notice the 


Bureau of Land Management indicated a willingness to issue leases to 


the first qualified applicant for each leasing block. Paragraph 6 of that 


Notice prescribed only how applications filed within the initial 60 day 


period would be processed. Neither that paragraph nor anything else in 
the Notice requires that all the lands opened be disposed of by a drawing. a 
If so, for example, ne cffers at all were filed for some blocks during this 
period, is seems indisputable that the first qualified applicant te file an 
offer over the counter of the land office would be entitled to a lease. In 


soch a situation the Secretary would not hold a drawing. Indeed, under the 


—————————————————— 
The Secretary's assertion on page 24 of his brief that the Notice 

gave the general public the impression that the lands would be 
disposed of only by a drawing is contrary to the clear language 

of the notice and the policy behind the simultaneous filing period. 
There is no such requirement. The simultaneous filing period 

was adopted to correct the evil inherent in a mad rush on the land 
office. See Thor-WestcliffzDevelopment Co. v. Udall, 114'U.S. 

App. D.C. 252, 254, 314 F.2d 257, 259 (1963). The drawing 
procedure by terms of the regulation creating it is nothing more 

than a device to resolve conflicts. See 43 C.F.R. §295. 8(a) (now 
§1821.2-3(a)). In the present case all those who might have partici- 
pated in the drawing had an equal opportunity for theses leases, see 
infra, after which the purpose of the drawing was fulfilled. To there- 
after grant a right to persons not filing in the drawing over one who 
validly files when the lands are open clearly violates the Mineral 
Leasing Act. 


terms of the Notice and the regulation, 43 C.F.R. §295. 8 (Now 43 
C.F.R. §1821.2-3) he is borbidden to do so. That regulation provides 
that only offers filed during the specified period shall be ccnvideked 
simultaneously filed and thus eligible for the drawing. Thus, the 
Secretary would be compelled to simply issue the lease. 

The situation just described is analogous to the case at bar. In 
this case a drawing was held. Three names were drawn for each leasing 
block on which there were that number of conflicting applications, and 


the rest of the offers, if any, were rejected. The land office kept no re- 


cords of the participants in the drawing other than those whose names were 


drawn. 3/ Appellant Miller subsequently filed offers for the lands in 


question and successfully protested the issuance of leases to those who had 
won a priority at the drawing. When these prior offers were disqualified 


only Appellant remained as an applicant for the leases. 


If in fact there were other innocent offerors for the leases in question, 
and if, as the Secretary held, the drawing was improperly conducted and 
should be reheld, Appellant contends that only those who participated in the 
earlier drawing and who were not members of the collusive group are en- 


titled to compete with him for a preference right to the leases in question 


ey 


3/ Thus there is nothing in the record to indicate how many persons 
participated in the drawing. The subsequent investigation revealed 
that some 59 persons filed 39 offers each (JA 17, 22, 71) and that 
all of these were collusive. Aside from Appellant and the collusive 
offerors the only indication that any other party was involved in the 
drawing is contained in a letter from one L. Richard Girouard dated 
March 28, 1962 (JA 60), in which he contends that he filed on the lands 
in this case. No one else has come forward, and the fact that Mr. 
Girouard waited four years to register a protest destroys whatever 
rights he may have had. See discussion infra, Pp. 4 
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here. Clearly those who were found to be collusive ‘should have no priority 
over or equal to that of Appellant. And to allow total strangers to the ori- 
ginal drawing now (over six years after Appellant filed his offers) to 
compete with him for a priority is an obvious violation of Section 17 of the 
Act, | 

The Secretary justifies his action by saying that “fairness requires that 
[the drawing] be held again after appropriate notice to all members of the 
interested public.'' (Brief for Appellee, p. 29). However, the only possible 
justification for this would be to protect the rights of ionocent participants 
in the original drawing. And aside from the self-serving statement of 
Girouard, there is nothing in the record to indicate that any eich Se cnade 


exist. Clearly, the Secretary has no record of anyone else other than the collusive 


group. If, in fact, there are such persons, the regulations provided them 


with an opportunity to preserve their rights, and it was incumbent upon them 


to do so. a Having remained silent for six years it is difficult to see how 


a ennnemmemmnaummanmennd 


4/ The Secretary admits that the rule laid down in C, T, Hegwer, 62 

1.D. 77 (1955), discussed in our opening brief on pp. Boctr, “[p)resum- 
ably, ... would apply to lease offers, " (Brief p. 29), but argues that 
it has no application here. The argument, however, falls short. The 
rule is that one who does not question the correctness of a Land Office 
action within the time allowed loses all right to subsequently assert an 
interest in the matter. If the Secretary applies this rule between com-~ 
peting offerors, it seems clear that he must also apply it when he jn his 
capacity as guardian of the public lands considers disallowance ofa 
properly filed application. 
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“fairness requires" their protection at the expense of an equally innocent 
but vigilent appellant. At any rate, before the Secretary can disregard 
Appellant's duly filed offers in the interest of fairness, it seems that at 
very least he should make some adequate showing that other innocent 
offerors for these blocks do in fact exist. Thus on this record it seems 


obvious that ''fairness'' does not require protection of anyone who partici- 
pated in the original drawing, and it is "unfair" and unlawful to allow those 


who did not participate to now, six years later, have an opportunity to re- 


ceive a lease ahead of Appellant. On the contrary, fairness and the statute 


stand opposed to the Secretary's action. 

The Secretary's argument also attempts to draw succor from what he 
considers this court's approval of a policy favoring "the greatest possible 
equality of participation by the interested public" (Brief pp. 22-25). Such 

an argument is spurious at best, for nothing in the facts of this case attenu- 
ates this policy. The original drawing was open. Everybody had an opportunity 
to participate in it, and everybody who participated had at Jeaetian equal 

chance to be awarded one of the priorities. Likewise, every disappointed 
offeror, if any, had an equal opportunity to appeal the rejection of his offer. 
Appellant favors a policy which gives all members of the ictarested public 


an equal chance to obtain oil and gas leases on the public lands.. However, 


such a policy must have its limits, and its encouragement clearly may not be 


carried beyond the point of conflict with the clear command of Section 17. 


In the final analysis the Secretary urges this court to affirm not because 


waa ot 
TNE 


his action was correct but because his aiseeerionary power over the 
administration of the public land permits him to err within limits which 
include this case. This discretion is admittedly broad, but it stems 
clear that it cannot conflict with the requirements of the Mineral Leasing 
Act. | 


The only case cited by the Secretary which in any way resembles the 


a 


situation presented here is Thor-Westcliffe Development Co. v. Udall, 


114 U.S. App. D.C. 252, 314 F.2d 257 (1963), and that case in no way sup- 
ports his position. It merely held that a regulation providing for an initial 
simultaneous filing period and the resolution of conflicts by dvatoine was 

within the discretionary power of the Secretary. The cendeten was justi- 


fied by the obvious evils attendant upon uncontrolled races to be the first 


person making application, some of which are mentioned in the jopinion, 


114 U.S. App. D.C. at 254, 314 F.2d at 259. Such a procedure placed all 


applications filed during a five day period on equal footing. And it placed 


everybody on notice that this was to be the procedure. Furthermore, in 


that case no application to lease had been properly filed by a qualified ap- 


plicant while the lands were subject to lease offers. a Thus the case does 


5/ The regulation involved in Thor-Westcliffe expressly provided: 


"Lands in cancelled or relinquished leases or in 

leases which terminate by operation of law... shall ; 

be subject to the filing of new lease offers only after ! 

notation on the official record of the cancellation, re- 

linquishment, or termination of such lease and only in 

accordance with the provisions of this section..." 

(43 C.F.R. §192.43 (1954 ed, 1962 Supp. ) 
The offer filed in that case prior to notation on the official record was 
in direct conflict with the terms of the regulation. In the present case, 
the offer filed by the Appellant in no way conflicted with the terms of 
the applicable regulation and notice. | 
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not cover the situation presented here, Nor can its statement that the Secre- 
tary has discretion to determine who the first qualified applicant is (upon 
which the Secretary relies) be construed to justify his action in this case. 
That statement must be read in its factual context, and the court was care- 
ful ne qualify it with the observation that Secretarial action must not be 
plainly inconsistent with the language of the statute. Appellant submits that 


on the facts of this case, the Secretary's action was plainly jaconeletant 


with Section 17. 
Il. 


In part B of his brief the Secretary admits that if the Notice of July 29 
could be read as requiring only that a priority be established for all leasing 
blocks upon which there were conflicting offers, the drawing procedure used 
here was in conformity with the requirement of the Notice and thus not in 
conflict with the regulation. However, the Secretary urges that such a con- 
struction finds support in neither the Director's decision nor that of the 
Secretary. In this the brief is only half correct; the Director sostoved the 
issuance of leases to Miller, and in so doing made no mention of irregulari- 
ties in the drawing procedure. Appellant submits this sudicates that he saw 
none. 

The Secretary's brief makes much of his asserted sweeping discretion 


to construe his own regulations in any reasonable manner. One obvious 


premise for such judicial deference is the theory that the author of a regu- 


lation is in the best position to know what thoughts the words were intended 


a Bee | 
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to convey. Here, in the final analysis we are dealing with a Notice, not 
a regulation, and the author of that Notice was the Director, not the 
Secretary. If deference is due any construction, it should be his. 
Furthermore, the Secretary's statement on page 27 of his brief 
that since each envelope was required to have on the outside the name 
and address of the offeror, a priority list could have been eatablisned is 
simply erroneous. The Notice stated that offers not containing the rental 
and filing fees would be rejected (paragraph 5). Paragraph 6 of the Notice 
expressly directed the return of the envelopes unopened, and if the envelopes 
were so returned, there would be no way to insure that any of the offers 
other than those opened contained the proper rental and filing fees so as to 
be entitled to a priority, for it would be impossible to check the complete- 
| 
ness of the offer. Thus a priority for every offer in the drawing could not 
have been established without violating the terms of the Notice. ! 


In part B of his brief the Secretary also argues that certain of the cases 


cited by Appellant are inapplicable. Some of those cases have been discussed 


above; one requires comment here. 
In connection with the Edwin Gibbs case, cited at page 26 of our opening 
brief, Appellant owes the court an apology. There are two Edwin Gibbs 


| 
cases in the Department's reported decisions, and our opening brief refers 


to the wrong one. The correct citation is Edwin G. Gibbs, 68 1. D, 325 (1961). 


A motion to correct this error will be filed with this brief. 


CONCLUSION 


For the reasons set forth in part I of this reply together with those 


contained in our opening brief, Appellant respectfully submits that the 
| 


judgment below should be reversed. 


Respectfully submitted, 


Charles F. Wheatley, RES 

Robert L. McCarty. 
McCarty and Wheatley 
1200 Walker Building 
Washington, D. GC. 20005 


Attorneys for Appellant 


October 30, 1964 


CERTIFICATE OF SERVICE 


I hereby certify that I have served 3 copies of the foregoing Reply 
Brief on counsel for the appellee, Roger P. Marquis, Attorney, Justice 
Department, Washington, D. C. 20530, by mail, postage prepaid, this 
30th day of October, 1964. | 


Charles F. Wheatley, Jr. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRGU 
caned ad Siatss Court of Appeals 
for the Distiict ct Columbia Civcuit 


THED MAY 26 1965 
Appellant, 


Mis No. ee lies Ort also? 


' CLERK 


DUNCAN MILLER 


STEWART L. UDALL, SECRETARY 
OF THE INTERIOR 


Appellee. 


SUPPLEMENTAL MEMORANDUM 
IN SUPPORT OF APPEAL 


| 
. - | 
Appellant has learned, through additional research triggered by a recent 
newspaper article, that in other drawings in the same area the Secretary has 
allowed and is continuing to allow exactly the same type of practice which he denied 


Appellant. As this information was unknown to Appellant prior to the briefing and 


oral argument (although it was clearly known to the Secretary) despite extensive 


research into the questions presented by the case, he was unable to present it 


to the court at that time. However, it clearly has a direct bearing on one of the 
issues and should be considered by the court prior to a decision ig this case, 

I, Appellant's principal argument is that since the Order of| April 18, 
1958, 23 Fed. Reg. 2637 and the subsequent Notice of July 29, 23 Fed. Reg. 
5700, opened lands for all time and since all offers with priorities superior 
to those of Appellant were disqualified, the Secretary could not deprive Appellant 


of the preference right granted by Section 17 of the Mineral Leasing Act. It has 


never been contended that anyone who had a right to participate in ithe drawing 
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was excluded and the Secretary admitted at oral argument that failure to 


appeal a rejection of an offer resulted in loss of all rights to a lease stemming 


from that offer. Thus, the ultimate question becomes one of the remedy to be 


: 1 : . a , 
applied in this case a after the drawing failed to produce a qualified applicant. 


The Secretary strongly contends that "fairness" requires a new drawing, open 
to the world including the collusive offerors. However, in view of his subsequent 
action in drawings for lands in the same area -- one of which was ‘held under the 


same public land order as the one in this case -- this argument has a hollow 


ring. The attached news items from the Fairbanks Daily News-Miner (attached 
as Appendixes A and B) graphically illustrate the current practice. The lands 
involved in these drawings were opened by PLO 3521, 30 Fed. Reg. 271 (1965), 


and made available for leasing by a Notice of Jan. 28, 1965, 30 Fed. Reg. 898. 


This Notice merely makes explicit what was clearly implicit in the Notice in- 
volved in this case, namely, that in the event the drawing fails to produce a 


qualified applicant, the lands become available for leasing on a priority of filing 


basis: 


Slaw 

(e) Any lands which are not included in offers to lease filed during the 
simultaneous filing period, or for which leases do not issue, will 
become subject to leasing in the usual manner on a priority of 
filing basis and in accordance with the regulations in 43 CFR, Part 
3120, except that such offers to lease must describe the lands by 
the leasing blocks as shown on the approved leasing miape 2/ 


1/ The basic problem in this case could have easily been cescived by a state- 
ment in the Notice which clearly indicated that the lands would be disposed of at 


a drawing. Compare 43 C.F.R. § 3123.9 (1964). 
| 


2/ This paragraph is virtually identical to a corresponding paragraph in a Notice 

published in 29 Fed. Reg. 3677 (1964) which made available lands opened by the same 
public land order involved in this case. There were over 200 top filings in the draw- 

ing held under this Notice. See Fairbanks Daily News-Miner, June 12, 1964, p.l, col 2. 


aces 


This is precisely the interpretation of the Notice governing the present 
case given to the public by the Land Office Manager. Thus it is clear that 
in every subsequent drawing for lands in this area the Secretary has followed 
the procedure which the Land Office Manager and the Director of the Bureau 
of Land Management recognized as proper in this case. 

It should also be noted that in all drawings subsequent to ihe one under 
discussion the Secretary has prescribed a drawing procedure whith is more 


extreme than that announced by the Land Office Manager subsequent to this 


drawing: in each case only one offer was drawn for each leasing block, rather 


than three. 
II. The point of the matter, however, is not whether the drawing was 


conducted in accordance with the Notice, although Appellant contends that it 


was so conducted. The point is that even assuming the original drawing was 


defective, there is no one eligible to participate in a second drawing. This 


is made clear by a 1963 "unpublished" decision of the Secretary and a 1959 
"unpublished" decision of the Director, Bureau of Land Management, which 


had not been discovered by Appellant when this case was briefed and argued et 
Max H. Christensen, A-29703 (Sept. 17, 1963) (attached hereto as 


Appendix C) clearly illustrates that the existing practice when an offer is 


3/ The Secretary's Index-Digest for 1963 was not in the Interior Library 
when this case was researched by Appellant's counsel and the Secretary's 
case could have been found only by reading every case decided between 
January and September, 1963. The Decisions of the Director are neither 
indexed nor compiled into annual volumes. | 
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wrongfully excluded from a drawing is to hold a new drawing open only to those 

who participated or should have participated in the original drawin . And as we 
have pointed out in our briefs and argument, the Act itself requires this proce- 

dure. 

The Director's decision in Sherwood Dickinson, L. O. Eres New Mexico 
026952, 026953 (Dec. 31, 1959), appeal dismissed, Earl C. ee A-28413 
(June 20, 1960) (attached as Appendix D) is clear authority for the proposition 
for which Appellant contends. In that case several offers had been filed for a 
certain parcel of land subsequent to the termination of a lease. The holder of 
the terminated lease appealed to the Director and was successful. The Director's 


decision ordered all the pending offers rejected. Of the rejected offerors only 


Sherwood Dickinson, L.O. Crosby, and Earl C. Hartley appealed to the Secretary. 


On appeal the Secretary reversed the Director, found the lease terminated and 


held that the appellants' offers should not have been rejected. Thereupon a 
drawing was held which included all the offers filed for the tract, and Hartley 
was successful. Dickinson and Crosby appealed on the ground that those 


original offerors who had not preserved their priorities by appeal should not 


have been allowed in the drawing. The Director voided the drawing for this 
reason, stating: 


It was error to include those simultanously filed offers in 
the drawing for these lands on January 18, 1957, which were 
rejected by the Bureau's decision of November 29, 1956,| but 
were not appealed to the Secretary of the Interior. The appeal 
period having expired prior to the drawing, those offers were 
closed and no longer conflicting offers. While the Land Office 
decision now on appeal properly considered all the other simul- 


ee 
| 
taneously filed offers closed for failure to appeal, see Charles 
D. Edmonson, 611.D. 355 (1954); Dianne L. Somsen, Lalovi 
L. Butler, A-27514 (January 20, 1958), at the time of the 
drawing the Land Office failed to follow this principle. The 
inclusion of the closed offers in a drawing to determine the 
sequence in which the offers will be processed is not authorized 
by regulation. 


These two cases state the rule which governs this case. If a drawing 
erroneously excludes an offeror a new drawing will be held which is limited 
to those offers eligible to participate in the original drawing which are still 
vital. However, if, as here, any of the offers are rejected and the rejected 
offeror takes no appeal that offer cannot be reinstated with a priority superior 
or equal to that of a qualified applicant who filed an offer while the lands are 


open for leasing. As no participant in the original drawing preserved the 


priority of his offer by appealing its rejection and the winning offers were 


obviously invalid, no one has a right to a priority for these leases superior 
or equal to that of Appellant. 


Respectfully submitted, 


Math FEM Ey 
Charles F. Wheatley, Jr. jf 


McCarty and Wheatley) 
1200 Walker Building | 
Washington, D.C. 20005 
Attorney for Appellant. 
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Daily News = Miner 


“America’s Farthest North Daily Newspaper”. . - Me ember of The Associated Press 


EARL DAVID | 


JOHN MILHOLLIN 
They're holding on to the No. I spot... 


si 


then“ forget 
| agreement ‘of 


Shell Men Guarding ==: 
Top Filing Position Bae 


Three Shell Oil men i js Bas Dag Sth weg 


g8 


oH 
gLfées 


Seattle have been standing,  sit- 
ting and leaning by a door on 
the third floor of the Lathrop 
Bullding since 6:15 p.m, last 


“We're not here | 
upset,” he said. 
to see that we have a She! 

t in the No. 1 position at 
times.” 

Ross Youngblood, Bureau of 
Land Management district! 
manager said that, “as far as 
the bureau is concerned, the 
first person at the counter is 
the first one to top file.” 

Anyone can top file after the! 


fe are are bent 


& 
is 
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Fairbenks Daily NeweWinet Wednesday, April ue = 3 


No Big Wi 


inners in 


North Slope Oil 


———— 
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_ Lease Drawing 


—_—_—| 


Favorable Blocks 
Were 200 to 1 Shots 


Tuesday was “D” day in Fairbanks, with the “D” 


standing for dollar. 


An army of 31,431 applicants awaited the outcome 
of a non-competitive oil lease drawing held by the 
Bureau of Land Management i in the Lacey Street Theatre 


here. 

The drawing was for land lo- 
cated west of the Arctic Na-, 
tional Wildlife Range and east 
aN Naval Petroleum Reserve 

0. 

out. of 1,580 lease blocks avail- 
able, 264 were filed upon. Most 
of the others were considered 
grossly unfavorable. Each of 


a ag gg 


Results of 
Oil Drawing 
See Page 2 
PaO I GOTO, 


the lease blocks was about 2,560 
acres. The land went for 50: 
cents an acre annual rental.' 
Many of the tracts were passed 
with no offers made. 


rea 

Dr. Marvin J. Andresen, | 
Ph.D. in geology at the Univer- 
sity of Alaska and an associate, 


with Geonomics Associates,| ° 


said that 31,000 of the bids were 
concentrated in Township One 
North and the land lying north 
of there. “‘It looks as i there| 
is an average density of about| 
200 per block,” he said. | 

“People this time did not con-| 
centrate on the anticlines but! 
blanketed the area as a whole.” 

Bidding density ran about 200 
on the anticlines and 150 on 
the intervening blocks where 
synclines would be, he said. 
“They just blanketed the gross- 
ly favorable area.” Dr. Andre- 
sen believes that people were 
“pretty well informed,” but he 
said it was “surprising to note 
that not more people bid on the 
prime blocks.” 


The lanas oplened for oil ex- 
ploration here are a portion of 
o = tee ‘acres formerly 
closed to oil and leasing. 
The first of four schieculed sales 
!was. conducted jlast June, with 
|1.000 tracts leased from 4 total; 
igs 1,400 tracts offered. | 

Dates have not been set for 
tw additional sales scheduled| 
iii the North nicer. 

li 


e,| 


Three Was Good 

No one from | Fairbanks won 
more than three, The Rasmuson 
icred from Anchorage won 
our. 

The checks réceived by the 

overnment from the successful 

idders for advance rental fees 
will be immediately cashed. It 
will now be up to these bidders 
tu try to sell their leases to oil 
companies, 

After the June ope land 
was sold from ($1.50 to #4 an 
acre. 

This time, rumor has it that 
prime blocks will be going for 
up to $30 an acre. 

A man bidding on 100 blocks’ 
would have had'a 50-50 chance 
of winning one lease block.: He 
would have had; one chance in 
10 of having more than one 
e|drawn. 
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MAX HB. CBRISTENSEN 


A-29703 Decided SEP 17 1963 | 
O41 and Gas Leases: Generally--Oi1 and Gas Leases: Applications 


When a drawing held to determine the priority of conflicting, 
simltaneously-filed offers erroneously omits some of these 
offers, the drawing is properly declared null and void and the 
priority determined therein is of no effect and the priority of 
all offers is to be determined by another drawing including all 
the eligible offers. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 


OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 


A-29703 . | 
, New Mexico 0262061 


Mex H. Christensen O11 end gas lease 
: offer rejected 


: Affirmed 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Mex H. Christensen has appealed to the Secretary of the 
Interior from a decision of the Division of Appeals, Bureau of Lend 
Management, dated June 19, 1962, which affirmed a decision of the 
Sante Fe land office, dated March 16, 1962, rejecting his offer to 
lease for oil and gas for the reason that his offer was not the 
first one drawn on March 9, 1962, for the land involved, in the 
drawing to determine the priority of conflicting, simltaneously- 
filed offers. : | 


| 
The record shows that a drawing was held on March 8, 1962, 
in which the appellent's number was the first drawn; however, after 
that drawing was concluded, it was discovered that 999 drawing cards 
for the same land applied for by Christensen were erroneously 
omitted from that first drawing. Thereupon, the manager declared 
. the first drawing was improper and a new drawing was conducted on 
March 9, 1962, including all 1,478 cards. Lease offer New Mexico 
0263003 was thereupon drawn first, and it was given the first 
priority for an oil and gas lease. 
: | 
Appellant, in his appeal to the Secretary, advances the 
same allegations that he presented before the Bureau involving the 
mathematics of probability to the effect that the successful offeror 
in the first drawing has less than an equal chance to be drawn first 
in the second drawing than the other offerors. As the Bureau has 
pointed out, regulations 43 CFR 192.43(e) and 295.8 expressly 
provide for "a" drawing to determine an applicant's priority and 
not a series of drawings. Thus the mathematics of probability 
cannot control this situation since the result would be a drawing 
procedure contrary to the regulatory provisions. Cf. John H. 
Anderson et _al., 67 I.D. 209 (1960); Jobn Halagan, A-29027 (October 4, 
1962). 


ceiegen oh ge enn get eam Ay NR ee gota EE ARR ETE YA LOOT CEO OTOL HE EG DAWN A TOE ARE 
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A-29703 


Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 210.2.2A(4)(a), 
Departmental Manual; 24 F.R. 1348), the decision appealed from is 
affirmed. ; 


Ernest F. Hom 
Assistant Solicitor 
Land Appeals 


‘Appendix D 


In reply refer to: 


UNITED STATES New Mexico 026952 
DEPsRTMENT OF THE INTERIOR 1026953 
Bureau of Land Management. | 504g 

Washington 25, D. C. 


December 31, | 1959 


Certified Mail, 
Return Receipt Requested 


| Sherwood Dickinson _ Oil and Gas” 
L. 0. Crosby ; ; ; 


Yanager's Decision Reversed : 
: Gases _Remanded © | 


’ Messrs. Sherwood Dickinson and L. 0. Crosby appealed severally 
from a decision of the Manager dated February 28, 1958, which dismissed 
their joint protest against issuance of an oil and gas lease to Earl c. 
Hartley (New Mexico 026982) or to any offeror without a new drawing, for 
the reason that the drawing held on January 18, 1957 (in which Mr. Hartley 
drew priority over Messrs. Dickinson and Crosby) was held in accordance 
with the regulations 43 CFR 295.8 and a new drawing is not necessary or 
feasible. ee ees 

The appellants state that the drawing involving the simultaneous 
filed lease offers was premature in that the lands in question herein 1 eee 
were segregated pursuant to New Mexico 05691-A while an appeal was pending, 
concerning the right of the-lessee thereunder to an extension of the leases*~" 
They further’ contend that only the appellants who challenged the right of 
the former lessee to the lease extension should have been permitted to 
participate in the drawing. i ! 


The records show that a great number of ofl and gas lease offers 
including the appellants' and Mr. Hartley's were filed similtaneously on 
September 4, 1956, on certain lands including the subject lends, The 
offers were "in conflict in whole or in part. The subject lands were 
enbraced in\oil and gas lease New Mexico 05961-A, said lease having been cnt, 
declared terminated on August 31, 1956, after an application for an extension, . we 
thereof was rejected as not being timely filed. On appeal, the extension j 
was allowed by the Director in his decision of November 29, 1956, ; and 
Simultaneous offers concerning said lands were rejected, Only M, Hartley 
and the appellants herein filed appeals from that decision to the. Secretary | «. 
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2 doe the ttendae: While the "dppeed was 5 peniting, a@ drawing to determine 
_4.prioraty for consideration of thé. simltanéous filings was held on 
January 18, 1957, wherein-Mr. ‘Hartley drew number 33, which was lower 
, Shan that of these appellants, In a decision dated January 13, 1958, 
Hortle’ 65 I.D. 12, the Department held that lease New 
Mexico 5961-A terminated on Avgust. 31, 1956, and that Mr. Hartley's and 
the 3 ep tiaigatatral offers were timely filed and should not have been 
nrmejectéeds -nit:. 6 2h / 


The Manager's decision'on the appellants’ protest which is now 
before us on appeal considered closed all the other similtaneously filed 
offers covering the subject lands for failure to appeal to the Secretary 
of the Interior from their rejections. Further, that’ decision coricluded 
that a new drawing was not necessary nor feasible since the’ lands involved 
are but a small portion of the total in the drawing. At the same time 
it was found that Mr. Hartley by reason of the drawing held on January 18, 
1957, was the first successful applicant entitled to a lease for these 
ands aires i 


The drawing was not proper. Rogulations 43 CFR 295.8(b) provides 

.is:for a public drawing to determine priorities between similtaneously, filed 

or applications forthe ‘same. lands. No: Poot are necessary, saoept where 
the offers describe the: ‘same lands, eye ESS Inga 

It was error to ‘include those’ similtaneously filed Sere: in maa 

2 eawine for these lands. on” January 18,-1957, which were rejected by. ‘the 

; Bureau's decision of November 29, 1956, but were not appealed “to, the 
Secretary of the Interior. The appeal. period having expired prior to the 
drawing, those offers were closed and no longer conflicting offers. While 
the Land Office decision. now on appeal properly considered all the other 

s simultaneously filed offers closed for failure to appeal, see Charles D, . 
“Edmonson, 61 1.D. 355 (1954); Dianne L, Somsen, “Lelovi L. Butler, A-27514 
(January 20,:1958), at the time of the drawing! the Land Office failed to 
-follow this principle. The inclusion of the closed offers in‘“a drawing 
to determine the sequence in which’ the offers. wil be: ‘processed’ is Rot 
authorized by regulation. 
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as The Department has held that if it deteriiines that land which is | 
. not within any ‘awn geological structure of a ‘producing: o41 or’ gas field 
will be made available for oil and gas leasing, it is under a mandatory 
duty, imposed by-statute(30 U.S.C. seci 226) to-lease the lend to the 
_ qualified person who first submits a proper application for it. Stanley ¢, 
Hee ds, A-27382 (November 6, 1956). | ; 


The drawing hea ‘in the Land Office being improper, a dew avdctng: 
Mill be held for the outstanding applications similtaneously filed for the 
. Subject lands that have been'reinstated: by the Départment's decision of 
January 13, 1958. Those offers which were rejected by the Director's decision 
of Novenber 29, 1956, from which no. appeals were taken will be extlutied ay 
from the drawing. : ty Cy 
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Accordingly, the decision of the Nanager is reversed. When 
this decision becomes final, the cases will be remanded to the Land Office 
through the Bureau's State Supervisor, Sante Fe, New Mexico, for further 
appropriate action as indicated in this decision. 


Mr. Earl Hartley is allowed the right of appeal to the Secretary 
of the Interior in accordance with the regulations in 43 CR Part 221, 
as amended. See enclosed Form 4-1365. In teking an appeal there mst be 
strict compliance with the regulations. 


If an appeal is taken by Mr. Hartley, then the adverse iparties, 
Mr. Sherwood Dickinson and Mr. L. 0. Crosby, are to be served through their 
attorney Mr. Neil S. Stull, Suite 2, Commonwealth Building, 1625 K Street, 
N.W., Washington 6, D. C. | 


Acting Director 


Enclosure 
STRIB IN: 


Earl E. Hartley (Certified Mail) 

Sherwood Dickinson (Regular Mail) 

L. 0. Crosby (Regular Mail) 

Neil S. Stull, Attorney for appellants (Regular Mail) 
Minerals Staff Officer (3) : 
Geological Survey (6) 
sereste List No. 1 


